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I. There Is a substantial Likelihood That Plaintiffs 
Will Prevail on the Merits: 


A, NCUA Order 69-18 Was Adopted Without Any 
Participation By Tenants - At a Hearing or 
Otherwise - In Violation of Regulations 
Implementing the U. S. Housing Act of 1937, 
as Amended, and the Fifth Amendment ..... 


NCHA Order 69-18 Was Promulgated and 
Implemented Without the Approval of the 
United States Housing Authority as Required 
by §2 (1) of the U. S. Housing Act of 1937, 
as Amended, cnd in Violation of its Own Terms 


NCHA Order 69-18 Was Implemented by Automatic 
Application to Plaintiffs, Based Only on 
Income and Size of Family, Without Consider- 
ation of Individual Factors Affecting Rent- 
Paying Ability as Required by §2 (1) of the 
United States Housing Act of 1937, as Amended, 
and Regulations Issued Pursuant Thereto ... . 


NCHA Order 69-18 Imposes a Higher Maximum 

Rent Than That Established for Public Low-Rent 
Housing By §3 (k) of the District of Columbia 
Redevelopment Act of 1945 S45 455544555 


E. NCHA Order 69-18 Imposes 1) a Minimum Rent 
by Unit Size, Regardless of the Tenant's 
Rent-Paying Ability, and 2) a Rent Beyond 
the Financial Reach of Families in the 
Lowest Income Group, Not Required by the 
Financial Stability or Solvency of the 
Projects, in Violation of §2 (1) of the U.S. 
Housing Act of 1937, as Amended . . . « « 2 2 © « 


NCHA Order 69-18 is Arbitrary and Unreasonable 
in that It 1) Was Based on Demonstrable Mis- 
representations, 2) Contins No Findings of 

Fact Adequate to Sustain the Exercise of the 
Regulatory Power Delegated Under §2 of the 

U. S. Housing Act of 1937, as Amended, and 

3) Discriminates Among Otherwise Identical 
Groups of Public Housing Tenants .~. . « « « « « e 


G. In the Light of the Housing and Urban Develop- 
ment Act of 1969, NCHA Order 69-18 is Unreason- 
able in that It is Presently Effective to Raise 
the Rent of an Arbitrarily Selected Sub-group 
of Tenants Under the Graded Rent Schedule With- 
out the Slightest Necessity to Do So to Maintain 
the Financial Stability and Solvency of NCHA .. 7% 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Did the trial court err in denying plaintiffs’ motion 


for preliminary injunction on the ground that they had not shown 


a substantial likelihood of success on the merits? 


REFERENCES TO RULINGS 


Referente is made to the Findings of Fact, Conclusions 


bof Law and Order of December 24th, 1969 by the District Court 

(per Hart, J.} entered upon the Motion for Further Preliminary 
Injunctinn,. page 1, Record at 1; and-to the transcript of the 

bearing on Deceaber 24th, 1969 on that Motion, pages 1~hb, .. 


Recard at 51. 


"~* ~whis-ease-has been. hefore two pamils of thie Ceurt,... - 
MeGawan,.Robinsen and Wright, J._J.,-on December 29, 1969, ---- 
and Bazelan , C. J., Leventhal and Robb, -J. J., on January: 
15, .1970, “on appellants motion for summary reversal or, - 


in the alternative, injunction pending appeal. 


» 


=k 


By Complaint, Motion for Certification as a Class Action 
and Motion for Preliminary Injunction, all filed on October 20, 
196S, plaintiffs sought to enjoin pendente lite this increase, 
then scheduled to be generally effective November ist. Failing 
to obtain a hearing on their motion for a preliminary injunction 
prior to November Ist, plaintiffs moved on Cctober 29 for a 
temporary restraining order. This order issued (per Curran, C.J.),; 
enjoining the rent increase until a hearing on plaintiffs' 
motion, set for November 3, 

Following the November 3 hearings, the District Court (per 
Hart, J.) granted plaintiffs' motion for certification as a class 
action on behalf of all tenants affected by the rent increase. 
The court further enjoined the rent increase for the months o£ 
November and December, 1969 (as to.those families in occupancy 
on October Ist) on the ground that the tenants had not received 
thirty days’ notice of the rent ieee and that service and 


expiration of such notice could not then be effected before = 


2 
December 31st, 1969. The District Court specifically concluded 


that plaintiffs are poor people who would be seriously and irrep- im 
arably injured by being forced to pay increased rents for these - 
3/ 
months. It did mt consider -- as it did not then need: to -- 


la/ Conclusion of Law #1 and 2, Rec. at 24. 


2/ Motion for Preliminary Injunction, Tr. p. 21, Ree. at 33. 
3/ Conclusion of Law #5, Rec..at 24. 


Sie 


4/ 
plaintiffs' other arguments on the invalidity of the rent increase. 


On December 3d, 1959, plaintiffs moved for a full preliminary 
injunction pendente lite. After argument, on December 24th, the 
District Court (per Hart, J.) denied this motion on the sole ground 
that plaintiffs had not shown a substantial likelihood of success 
on the Svea An appeal from this order was noted that same day 
and plaintiffs (as appellants) moved this Court for summary 
reversal or, in the alternative, an injunction pending the full 
appeal, and for an expedited hearing on that motion. 

On December 29th, 1969, this Court (per Wright, McGowan and 
Robinson, J.J.), enjoined the rent increase scheduled to take 
effect on January Ist, 1970, pending further Order of this Court, 
and on December 3lst ordered that these and defendants' motions 
be scheduled for consideration as promptly as the business of the 
Court would permit. 

On January 15th, 1970, this Court (per Bazelon, C.J., Leventhal 
and Robb, J.J.) heard argument and on January 23rd entered an order 
denying plaintiffs’ motion for summary reversal, vacating the 


December 29th stay order, and entering a stay order which, pending 


a Conclusion of Law #3. Rec. at 24. 


5/ Entered on the Motion p. 1, Rec. at 1. 


se Fas 


further order of this Court, enjoined implementation of the rent 
increase to the extent that any affected tenant would be required 
to pay more than 25 percent of his income for rent, as defined 


by NCHA or subsequent HUD regulations. 
STATEMENT OF THE FACTS 


Defendants Washington, Watt--Vice Fletcher, Aronov, 
Ivey and Everett, are officials generally responsible for the 
operations of NCHA. This federal agency currently operates about 
10,500 units of low-rent public housing scattered in some fifty 


c/ 
projects throughout the District. An estimated 40,000 people 
7 8/ 


live in NCHA projects. The agency has some 650 emp Loyees and 
9/ 


operates on en annual budget of $10,009,000.00. 

NCHA is the creation of three District statutory schemes. 
The District of Columbia Alley Dwelling Act of 1934, 48 Stat. 933, 
as amended D.C. Code §§ 5~-103-116 (1967), authorized the President 
to designate a federal or District agency or official as an 
authority empowered to condemn and remove substandard dwellings 
in alleys within the District and to provide decent, safe and 
Sanitary replacement housing. In 1963, the President designated 


67 NCHA, Annual Report 1968 at 15. 


HUD, Families in Low-Rent Projects, RHS-225-1 (June 1969) at 38, 
reports a nationwide mean o -2 persons per unit in units 
occupied by Negro families. 

NCHA, Annual Report 1963 at 7. 

Id. at 22. 
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the Commissioner of the District of Columbia as the Authority, 

by gZxecutive Order No. 11401, March 15th, 1963. The Commissioner 
delegated his function by NCHA Crder 1, March 13, 1963, to the 
Assistant to the Commissioner. The Authority's original nane, 
“Alley Dwelling Authority", was changed to “National Capital 
Housing Authority’ in 1943 by Sxecutive Order No. 9344, May 21st, 


1943. 


The United States Housing Act of 1937, 50 Stat. 388, as 


amended 42 U.S.C. §§ 1401 et seq.,launched a nationwide attack 
on substandard housing. It authorized federal subsidies to local 
housing authorities to permit construction and operation of decent, 
safe and sanitary low-rent housing projects for families unable 
to afford such accommodations on the private market at rents 
within their financial reach. In 1936, the Alley Dwelling Act 
was amended to designate the Authority as e Tocedesnasting authority 
within the meaning of the U.S. Housing ie and to empower it 
to accept funding and to operate low-rent Se eee 
Thus, NCHA is fully subject to the U.S. Housing Act and adminis- 
trative regulations implementing it. Its own implementation of 
functions entrusted to it by the U.S. Housing Act is contained 
0/7 D.C. Code § 5-114 (1967) 

1/ D.C. Code §§ 5-112, 113 (1967). 
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in NCHA Manual, Section 4120, “Statement of Policies Governing 
Admission To and Continued Occupancy of Low-Rent Housing 
Properties Operated by the National Capital Housing Authority.” 
Finally, the District of Columbia Redevelopment Act of 1945, 
63 Stat. 441, as amended D.C. Code §$§ 5-701-719 (1967), sought 
to effect coordinated re-planning of the District and the success- 
ful partnership of private and public enterprise in combatting 
substandard housing by giving the Commissioners the responsi- 
bility for ascertaining the maximum income eligible for public 
housing and so determining, by a statutory formula, the rent 
for public housing tenants. 
defendants Wharton, Cox and Romney are officials of HUL 
generally responsible for the administration of the low-rent 
public housing program under the United States Housing Act. 
In 1965, the powers of the Public Housing Administration were 
transferred to HUD; they have since been exercised by the 
Secretary or his delegate. These powers include the power to 


12/ 13/ 14/ 
approve or disapprove eligibility limits, rents and budgets as 


submitted by the local housing authority; the power to make 
15/ 


grants in the form of annual contributions, including special 
12/42 U.S.C. § 1410(g) (1). 

13/ 42 U.S.C. § 1402(1). 

14/ Annual Contributions Contract II § 407. 

15/ 42 U.S.C. § 1410. 


a Ss 


16/ 
subsidies for certain categories of tenant families, for moderni- 
17/ 18/ 
zation and rehabilitation of projects, for tenant services, to 


amortize interest and principal on bonds issued by local housing 
authorities to finance the initial construction or acquisition 


19/ 
of the projects; the power to make loans to local housing author- 
/ 


ities; and, finally, the power to take over the operation of a 
21/ 


local housing authority under specified conditions. 

The terms of the annual contributions ponerse as 
Supplemented by mandatory circulars issued under the grant of 
rule-making power contained in the U.S. Housing ee and the 
conditions placed upon the receipt of modernization moneys, 
effectively compel the local authority's acceptance of uniform 
federal policies and procedures implementing the U.S. Housing 
Act as formulated by HUD. 

NCHA tenants pay rent for their dwelling units under one 
of four distinct rent schedules: a graded rent schedule, requir: 


ing a rent based on income as betweem ¢ minimum end maximum 


164 42 U.S.C. § 1410(a). 


i7/ See, Low-rent Housing, The Modernization Program Handbook, 
RHA 7485.1 (June 1969). 


13/ 42 U.S.C. § 1415(10). 

19/ Annual Contributions Contract II ¢ 415. 

20/ 42 U.S.C. § 1409. 

21/ 42 U.S.C. § 142(a), Annual Contributions Contract II §§ 501-509. 
22/ 42 U.S.C. § 1403. 
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for that unit-size; a flat rent, based only on unit-size, for 
elderly tenants in the 1200 units reserved for — a flat 
rent, based only on unit-size, for lessees who are welfare 
recipients; and a flat rent, based only on unit-size, for 
Senants -- neither elderly nor welfare recipients -- who live 
in the Woodland Terrace project. Only the first category of 
tenants is affected by the rent increase announced October Ist, 
1969. These 6,000 families are the certified class of plaintiffs 
in this suit. 

Several facts about the plaintiffs and their Situation, as 
a class, constitute a necessary background to this case. 

First, they are, by definition, poor. The U.S. Housing 
Act requires that public housing be available only to fenilies 
of low ee defined as those in the lowest income ae. 
By establishing a priority for housing displacees from urban 
renewal programs, people with urgent housing needs, and families 
aS against single se Congress has further evidenced its 


intention that the public housing program serve the very poorest 


of the low-income group. This intention is implemented in the 
27 


Annual Contributions Contract between HUD and NCHA and in the 


28/ 


4£3/ NCHA, Annual Report 1963 at 15, n. 1. 
42 U.S.C. § 1402(1). 
42 U.S.C. § 1402(2). 
See 42 U.S.C. §§ 1491, 14190(g) (2). 
Annual Contributions Contract II $ 201. 
NCHA Manual § 4531.21. 
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The class of plaintiffs is poor in fact as well as in 
contemplation of law. The NCHA Rent Range Control for Fiscal 


Year 1969 shows that of all tenant families, 23.5% had an income 


of $2500.00 or less, 40.7% of $3,000.00 or less, and 74.0% of 
29 


$4,000.00 or less. There is no reason to believe that the class 
of plaintiffs -- generally, working poor people who are neither 
welfare recipients nor retired pensioners -- is better off than 
these overall averages suggest. The Department of Labor's Bureau 
of Labor Statistics has estimated that in Spring, 1967, a hypo- 
thetical family of four in Washington, D.C. required $6,133.00 
annual income to maintain an adequate lower living nee 
The Bureau's Consumer Price Index for All Items i August 1965 
showed a nationwide increase of better than 10% over Spring 1967 
costs, based on 1957-59 averages, with a 6.3% increase in 
Washington, D.C. in the preceding twelve months. The Gallup 
Poll recently reported a felt-need of $7,800.00 minimum annual 
income for an urban family of one 

Second, there is a critical housing shortage in the District 


of Columbia. The Housing and Urban Development Committee of the 


29/ Memorandum for Further Preliminary Injunction Att. 27; Rec. at 
50. 

30/ Department of Labor, Three Standards of Living for an Urban 
Family of Four Persons: Spring 1967 (Bulletin 1570-5) at S. 


31’ Department of Labor, Consumer Price Index for August 1969 
at 1, 5 (October 1969). 


32/ The Washington Post at AG (Jan. 25th, 1970). 
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D.C. Council has found that 100,000 families live in inadequate 
housing, 37% of all families pay more than 25% of income for 
rent or mortgages; and that production of new units by the 
private sector has declined "dramatically" from 8,000 units in 
1965 to 1,000 units in ee" 

Third, the Low-rent housing projects operated by NCHA are 
woefully inadequate to the need. A 1966 study found that, at 
that time, less than one in every eight eligible families were 
tenants of NCHA and that some 17,000 families had incomes too 
iow to afford public housing renve! The NCHA Annual Report 1968 
showed 9.9 applications per annual vacancy for each studio or 
one-bedroom unit, 8.6 applications per annual vacancy for 
each four-bedroom wit; and 14.7 applications per annual vacancy 


in each six bedroom unit. A recent study prepared for the National 


Commission on Urban Problems reports that there are at least 


16,800 large families eligible for publicly-assisted housing 
36/ 


for whom there are no units available. Accordingly, applicants 
wait years for admission. 

These three facts -- the cera poverty, the inadequacy 
of other low-income housing in the District, and the long waiting 


37 Housing and Urban Development Cte Housing Crisis in 


the District of Columbia, at 7-8. 

34/ National Capital Planning Commission, Problems of Housing 
People in Washington, D.C;:. §$ sis of Findings Published as 
a Special Report to the Community at 19, (1966). 


35/ NCHA, Annual Report 1968 at 11. 
36/ National Commission on Urban Problems, The Large Poor Family: 


A Housing Gap at 16 (1968). 
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period preceding their NCHA tenancy -- compel the conclusion that 
the determination of their rent payments or, in the obverse, the 
amount of their public subsidy raises, for this class of plaintiffs, 
issues virtually of life and death, having substantial impact upon 
their well-being and that of their families. 

The financial crisis of NCHA, which produced the rent 
increase challenged herein, was clearly foreseeable some year 
ago. In Fiscal Year 1965, NCHA showed a profit -- termed a 
residual receipt -- in dwelling rental receipts over operating 
expenditures of $2.€5 per unit per month. By Fiscal Year 1967, 


rising operating expenses -- salaries and maintenance costs -- 


and a steady level of tenant income, reflected through the 
37/ 


graded rent schedule in dwelling rental receipts, changed that 
profit into a loss of $14.43 per unit pe: month. By Fiscal Year 
1969, with the aid of increased federal subsidies for special 
categories of tenants, that loss had decreased to $11.97 per 
unit per month; but by this time NCHA's operating reserves 


had been reduced to nothing -- from about $2.4 million in 1965 -- 
33/ 
and ordinary maintenance had been virtually abandoned. 


37/ Substantial increases in tenant income result in rent increases 
at the annual redetermination or following interim reports. Thus a 
4.7% inerease in dwelling rental receipts from 1964 to 1963 reflects 
increased income of the class of plaintiffs-tenants under the 
graded rent schedule. 


38/ See NCHA, Trend Statement of Operating Receipts, Expenditures, 


Residual Receipts and Operating Reserve (1963-1969), Memorandum 
for ‘Preliminary Injunction, Att. 4; Rec. at 21. 


ain 


A systematic inspection and re-inspection of selected NCHA 
projects by District Housing Inspectors in 1968-69 disclosed 

some 36,000 unabated Housing Code violations as of September Ist, 
1969. During these years of deficit operation, NCHA had continued 
to make to the District payments in lieu of taxes (PILOT) amount- 
ing to 10% of the annual shelter rent (gross rent minus utilities) 
charged all NCHA tenants. (While this payment is authorized by 
the U.S. Housing Gee return for local tax exemption of 

housing authority properties, it is waivable.) 

From Fiscal Year 1967 until the Spring of 1969, two years 
later, NCHA took no action known to plaintiffs -- and certainly 
no action of any effect -- to deal with certain financial crisis. 
Alternatives open to NCHA during this period -- including 
increased annual contributions up to the statutory maximum from 
HUD and waiver of PILOT together with a contribution of cash 
and services by the District -- are discussed in plaintiffs' 
memorandum in the District count 

On March 3d, 195- NCHA requested of HUD an administrative 


loan of $2,500.00 to meet anticipated deficits in Fiscal Years 


39/ NCHA, Annual Report 1968 at 21; Annual Report 1967 at 20. 

40/ 42 U.S.C. § 1410(h). 

4i/ Memorandum For Further Preliminary Injunction at 52-63; Rec.at 50. 
42/ Defendants have opposed plaintiffs’ discovery in the District 
Court and the partial reconstruction herein is based on documents 


that defendants have been willing to give plaintiffs or have attached 
to their papers. 


Sie 


43/ 
1970 and 1971. On April 10th, 1969, this request was increased 
44/ 


to $3,000,000.00. Then followed informal discussions with 


certain tenants concerning the adoption of a flat rent schedule, 
45/ 
varying only by unit-size, for all tenants. This proposal was 


adopted by NCHA Order 69-10 on May 16th but disapproved by HUD 
46/ 
for failing to deal effectively with insolvency. 


On June 27th, 1969, NCHA's budget for F. 1970 was disapproved 
by HUD, again for failure to deal adequately with NCHA's eee 
On July 24th, 1969, NCHA reviewed its request for a $3,000,000 
administrative loan by letter with enclosures projecting rent 
increases of approximately $10.00 per unit per month in Fiscal 
Year 1972 and again in 1974 which, together with increased sub- 


sidies from HUD for special categories of families and an 
48/ 
immediate rent increase, would promise repayment of the loan. 


By letter dated August 13th, 1996, HUD replied discouragingly, 
viewing the projected rent increases as “seriously [compromising] 


43/ Affidavit of Lawrence Cox, paragraph 6, Memorandum In Opposition 
to Preliminary Injunction Att.; Rec. at 17. 


44/ Id. 


45/ Discussions are referred to in the October lst letter of defen- 
dant Ivey, Amended Complaint Att. #1; Rec. at 34. 


46/ Letter of July 8th from Vincent Marino, Amended Complaint Att. 
#6; Rec. at 34. The proposed schedule is found at Memorandum for 
Preliminary Injunction Att. #5; Rec. at 21. 

47/ Amended Complaint Att. #7: Rec. at 34. 


48/ Letter of Edward Aronov of July 24th, Memorandum in Opposition 
to Preliminary Injunction Att.; Rec. at 17 
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your Authority's ability to provide housing for low-income 
families at prices they can afford" and the financial situation 


as “marginal. As a condition for reconsidering the application 


for a loan, HUD required NCHA to secure an agreement to waive 


PILOT from the District of Columbia government. NCHA had already 
secured this agreement informally and amended its Cooperation 
Agreements with the District on October 10th (by Order 69-17) 


to secure waiver of the PILOT due two years later, for Fiscal 
51/ 
Year 1971. 


The immediate increase proposed to HUD by NCHA on July 24th 
affected only the 6,000 tenant families on the graded rent schedule. 


This new rent increase was represented to HUD as producing an 
52/ 
average per unit per month rent of $75 in all units. The actual 


rent per oa per month from July 1 to September 30th, 1969, 
53 
was $58.57. The overall average increase, based on NCHA's own 


representations, is thus $16.43 per unit per month for 10,000 


49/ Letter of August 13th from Vincent iiarino, Memorandum in 
Opposition to Preliminary Injunction Att., Rec. at 17. 


30/ Letter of July 24th from Walter Washington, Amended Comp Llaint 
Att. #8; Rec. at 34, 


51/ Memorandum in Opposition to Preliminary Injunction Att.; Rec. 
at 17. 


52/ See “Exhibit A“, Letter of July 24th of Edward Aronov, Memorandum 
in Opposition to Preliminary Injunction Att.; Rec. at 17. Although 
the calculations at the bottom of that exhibit purport to represent 
‘averages’, they are in fact means. The average rent for example, in 
a range of $46 to $125 is $85.50; the mean rent, weighted by the 
number of families in each range, is $75.00. 


53/ NCHA, Statement of Operating Receipts and Expenditures (fh. cont'd) 
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34/ 
units, or $23.47 per affected unit per month. 


An approval memorandum for the rent increase, as “informally 
proposed", was prepared (under date of September 19) by the 
Acting Director, Tenant and Operations Services Division for 
the approval of the Assistant Regional Administrator, It was 
signed by Harry Glauz, Deputy Dssistant Regional Administrator, 
on the same day and forwarded to NCHA with the instruction, 
“Please send us a copy of the Authority Order by which it is 


55/ 
adopted." 


By memorandum dated September 24, 1969, defendant Ivey, as 


the Acting Executive Director of NCHA, briefed the Assistant 
to the Commissioner -- the Authority by delegation -- on the 


basis for the rent increase contained in proposed NCHA Order 
56/ 
69-18, which he enclosed.. To secure approval of the order, Ivey 


represented several demonstrable falsehoods in that memorandum: 
1) that HUD had agreed to the $3,000,000 loan, which it had not; 
2) that HUD required an increase in NCHA's graded rent schedule 
to assure repayment, which the August 13th letter did not; 


53/ (cont'd.) Period Ending September 30th, 1969, Memorandum in 
Opposition to Preliminary Injunction Att.; Rec. at 17. 

54/ Thus a greater immediate increase than the two future increases 
viewed by HUD as compromising NCHA's ability to provide low-rent 
housing. See note 49, supra. 

55/ Letter of September 19th, Memorandum in Opposition to Preliminary 
Injunction Att.; Rec. at 17. 

56/ Memorandum in Opposition to Preliminary Injunction Att.; kec. 

at 17. 
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3) that the increase resulting from approval of the order would 
average $11.16 per unit per month -- which is false whether all 
units or affected units are calculated. 

Meanwhile, on August 4, 1969, NCHA had initiated, as obligated 
by receiving a modernization grant on December 16, i928 and by 
the mandatory HUD Circular of 12-17-63, (implementing the earlier 
Circular of 3-22-63 entitled "The Social Goals of Public Housing"), 
preliminary steps toward securing tenant participation in NCHA 
policies and operations. Several introductory meetings of 

’ invited tenants, who were assured of NCHA's desire to 
consult with them on all aspects of its planning and operations, 
produced a Tenant Steering Committee elected from interested 
tenants in each project. This Committee met on September 23d: 
and elected officers. Before it adjourned, it resolved over- 


whelmingly that no rent increase then rumored, should take place 


without NCHA consultation of the Public Housing Advisory Council, 
53 


to which the Steering Committee was to give birth. 

Despite this appeal, despite the fact that the Assistant 
to the Commissioner had not yet approved Order 69-13, and despite 
the fact that HUD had not approved the Order as adopted, on 
57/ Affidavit of Lawrence Cox, paragraph #5, Memorandum in 
Cpposition to Preliminary Injunction Att.; Rec. at 17. 
58/ Affidavit of Sinclaire Wylie, Memorandum for Preliminary 


Injunction Att. #3,; Rec. at 21; Affidavit of Thelma Jones, 
Memorandum for Further Preliminary Injunction Att. #21; Rec.et 52. 


So 


October Ist, 1969, -- just one week after the tenant's meeting -- 
59/ 
defendant Ivey announced by form letter to affected tenants 
60/ 
and press release the rent increase embodied in NCHA Order 69-18. 


The new schedule raises rents by as much as 37% and up to 53% 

of some tenants' income, and represents an average increase of 

$23.47 per affected unit per month. The increase was to be 

generally effective on November lst. Again, defendant Ivey 

represented the increase to be only $11.00 per unit and as 

dictated by HUD to secure approval of NCHA's requested loan. 
It was apparently not until October 10th, 1969, that 


the Assistant to the Commissioner approved NCHA Order 69-18, 
62/ 
dating it October lst. The order provided expressly that 


implementation should await notice of approval by HUD. Not- 
withstanding this provision, between October 3d and October 31st, 
NCHA sent out wnilateral lease supplements to affected tenants, 
or new leases to those tenants whose new rent would exceed 


597 Amended Complaint Att. #1; Rec. at 34. 
60/ Amended Complaint Att. #4; Rec. at 34. 


61/ See Memorandum for Further Preliminary Injunction at 45-46; 
Rec. at 50. An increase from $27 to $37 for a 0-bedroom unit 
is a 37% increase. 


62/ Plaintiffs will prove this through discovery and a full hearing 
on the merits. It is at least suggested by the October 10th date 

on NCHA Order 69-17, amending the Co-operation Agreements between 
NCHA and the District, (Rec. at 17) which was submitted, and pre- 
sumably executed, at the same time as 69-138, Had the amendment to 
the Co-operation Agreements actually been executed 10 days later, 

it would have been Order 69-18 and the new rent schedule Order 69-17. 


63/ Affidavit of Carrie McKinney In Support of Preliminary 
Injunction, Ex ibit B; Rec. at 8. 
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the maximum allegedly agreed to in paragraph one of their lease. 
This second group of tenants was threatened with a 30-day 
notice to quit if they did not sign new leases, reflecting 

64/ 
greatly increased rentals, at once. 

Plaintiffs commenced this action on October 20th and, as 
outlined supra, obtained a preliminary injunction on November 3d, 
enjoining the rent increase for the months of November and 
December. 

On November 10th, See Se oee communicating with 
plaintiffs’ attorneys, sent a letter to all affected tenants 
cancelling defendants’ previous implementation of the rent 
increase as enjoined by the District Court and, without service 
and expiration of a thirty-day notice to guit, notifying tenants 
that to remain in occupancy after December 31st, 1969, they 
would have to execute new leases prior to December 1st or face 
a notice to quit. Tenants, thus given less than twenty days 
to make up their minds whether to find other housing or go without 


other necessities to pay the increase, were offered a "conference" 


"to discuss this matter further." 


647 Memorandum for Preliminary Injunction, Att. #9; Rec. at 21. 


65/ Memorandum for Further Preliminary Injunction, Att. #1; Rec. at 
50. 
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Any expectation the tenants may have had that such a 
conference would deal meaningfully with an equitable determina- 
tion of their rent, considering all factors relevant to their 
rent-paying ability, was dashed in a proceeding fairly described 
as a lease-signing ee Attorneys for plaintiffs attempted 
to seek an administrative resolution of these procedural ille- 
galities by letter of December ae aes met with no response. 

In light of Congress' passage of the Brooke Amendment to the 
1969 Housing and Urban Development ee on December 11, 1969, 
plaintiff Thompson and other tenants sought a meeting with 
defendant Washington. The meeting was at first agreed to but 
then cancelled on advice of defendants' counses The telegram 
from the Commissioner's housing advisor makes clear that any 
conversation with tenants -- much less administrative accommo- 
dation -- will follow, not precede, the relinquishment of 
their rights by abandoning this lawsuit. To protect themselves, 


in view of defendants' intention to implement the rent increase 


on January 1 without any administrative accommodation, plaintiffs 


moved the District Court for further relief pendente lite,ont= 


December 3d. 

66/ See Memorandum for Further Preliminary Injunction Att. 4, 
6, 21, 22, 23; Rec. at 50. 

67/ Id. Att. #2; Rec. at 50. 

68/ Discussed in Argument, Part I¢, infra. 


€S/ Memorandum for Further Preliminary Injunction, Att. #29; 
Rec. at 50. 
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It is the District Court's Order (of December 24th) denying the 


motion that now is before this Court for review. 
SUMMARY OF ARGUMENT 


The besic issue in this case is one crucial to administrative 
law ee re perhaps even to the well-being of our nation: the 
accountability under law of public assistance administrators 
to the beneficiaries of their programs. Both the effective 
enforcement of legislative requirements that direct the adminis- 
trator from above and the effective participation of the bene- 
ficiaries that inform his judgment from below are sought to 
ce vindicated against defendants herein, 

Procedurally, defendants have adopted Order 69-18 without 
requisite participation by tenants, promulgated it without 
requisite approval by HUD, and implemented it without permitting 
the mandatory consideration of individual circumstances. 

Substantively the Order exceeds both District and national 
rent limitations for public housing tenants, and discriminates 
unreasonably among tenants in selecting those who must bear the 
burden of a drastic rent increase. Yet it cannot be justified by 


fiscal necessity. 


70/7 See, e.g., Peoples v. Dept. of Agriculture, D.C. Cir. No. 
22,574 (Decided Feb. 3d, 1970)(Food Stamp Act of 1964). 
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In light of plaintiffs' demonstrable poverty, need and 
consequent injury resulting from the rent increase in Order 
69-13, this case, plaintiffs submit, presents a compelling 
occasion for preliminary relief. While this Court’s Order 
of January 23d protected any tenant from paying an increased 
rent of more than 25% of his income, only the 18% of the 6,000 
tenant families in the class of plaintiffs who already pay 
more than 25% of income for rent are thus saved from irrepa-~ 
rable injury pendente lite. Some 12% of this group will suffer 
the full amount of the increase in Order €9-18 and 70% will 


suffer substantial increases from their present level to 25% 


o£ income. Plaintiffs attempt, therefore, by this appeal, 


71/ 
to secure full relief for all class members pendente lite. 


ARGUMENT 


I. There is a Substantial Likelihood That 
Plaintiffs Will Prevail on the Merits: 


A. NCHA ORDER 69-18 WAS ADOPTED WITHOUT 
ANY PARTICIPATION BY TENANTS — AT A 
HEARING OR OTHERWISE = IN VIOLATION 
OF REGULATIONS IMPLEMENTING THE U.S. 
HOUSING ACT OF 1937, AS AMENDED, AND 
THE FIFTH AMENDMENT. /¢/ 


71/ These percentages were publicly represented by defendant 
Aronov. See Washington Post, January 24th, 1970. 

72/ Reference is made to Memorandum for Further Preliminary Injunc- 
tion of 1-16, 65-70; Rec. at 50; Motion for Further Preliminary 
Injunction, Tr. at 3-5, 15, 18-22, 30-32, 34-35; Rec. at 51; 
Findings of Fact, Conclusions of Law and Order of November 6th, 

Rec. at 24. 
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As indicated in the Statement of Facts, NCHA Order 69-18 
was apparently adopted by the Authority on October 10, 1969, 
antedated to October Ist. Prior to that time its tenms were 
kept secret from NCHA tenants despite the expressed desire of 
representative seg be consulted and the precedent of in 
formed consultation of tenants by NCHA with respect to the 
flat-rent schedule adopted by Order 69-10 and rescinded by 
69-18 after HUD disapproval. The immediate effect of Order 69-13 
foreclosed the possibility of administrative redress of any 
tenant grievance and mandated judicial intervention. 

Such a secretive course of conduct by defendant NCHA 


75/ 
officials violated mandatory HUD regulations. As clarified 


by the Supreme Court in Thorpe v. Housing Authority of Durham, 
393 U.S. 268 (196$), HUD possesses express authority to implement 


the United States Housing Act by regulations (§ 8, as amended 


42 U.S.C. § 1408) , supplementing the provisions of the Annual 


Contributions Contracts with local housing.authorities. These 


73/ Affidavit of Sinclaire Wylie, Memorandum for Preliminary 
Injunction Att. #3, Rec. at 21; Affidavit of Thelma Jones, Memorandum 
For Further Preliminary Injunction Att. #21; Rec. at 52. Evidence _ 
of NCHA's consistent refusal to permit effective tenant participation 
in the resolution of its fiscal crisis is summarized at Memorandum 
For Further Preliminary Injunction, 67-70 and Att. 7-20, Rec. at 50. 
74/ Referred to in the October Ist letter, Amended Complaint Att. 
#13 Rec. at 34. 

75/ An administrative agency is, of course, bound by its own rules 
until they have been duly repealed. Vitarelli v. Seaton, 359 U.S. 
535 (1959); Service v. Dulles, 354 U.S. 363 (1957); Columbia Broad- 
casting System v. U.S., 316 U.S. 408 (1942); American Broadcasting 
Co. v. Federal Commmications Commission, 85 App. D.C. 343, 179 F.2d 
437 (1949). Thus HUD approval = to the extent it did approve — 

of Order 69-18 in the circumstances herein was unlawful. 
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regulations, considered ‘‘the minimum consistent with fulfilling 
federal responsibilities under the Hee are found in the 
Low-Rent Management oe In between new compilations of this 
Manual, additional regulations, termed “Circulars,'* are issued 
and have the immediate force and effect of law hen so intended 
as shown by their language and the exnress provision that they 
will be incorporated sibsequently into the Manual. On March 22, 
1963, HUD, per the Assistant Secretary for Renewal and Housing 
Assistance, promulgated the Circular 3-22-Cé entitled “The 
Social Goals of Public Housing” and intended ‘‘to spell out the 
major social objectives of the low-rent housing program, and 


to stress the urgency of an intensive nay effort to achieve 


them.'' The Circular defined as a national policy for the low- 


rent public housing progrem the "[g]zeatly expanded participa- 


tion of tenants in project management affairs’ and specifically 


76/ HUD Low-Rent Management Manual § O (April, 1962). 

77/ Section 3 of the Manual (Income Limits, Rents and Occupancy) 
was reissued in June 1969 as Low-Rent Housing Income Limits, Rents 
and Occupancy Handbook, RHA 7465.1 The mandatory nature of its 
requirements remains clear: “This [Handbook] incorporates the 
current statutory requirements . . ." (§ 1). Although Circular 
12-17-68 is not incorporated into it, this is not intended as a 
revocation sub silentio. The Handbook is simply a reissuance of the 
June, 1958 edition of the Low-Rent Manasement Manusd and contains 
no new Circulars issued after Hay, 1°¢2. 


78/ Memorandum for Further Preliminary BEERS Att. 24; Rec. at 
50. 


Se 


recommended the immediate “adoption of procedures whereby tenants, 
either individually or in a group, may be given a hearing on 
questions relating to Authority policies and practices, either 

in general or in relation to an individual or family." It fucther 
suggested that local housing authorities “[g]live residents the 
opportunity to participate in the determination of management 
policies and practices, subject to general principles of HAA 
{Housing Assistance Administration], such as: rental and 


occupancy policies ... ." 


The Circular 3-22-68, while articu- 
lating a national policy and specifically applying it to local 
authority rent determinations, was precatory, not mandatory, in 
language and did not state that it would be incorporated into 
the Manual. 
79/ 

Cn December 17, 1963, HUD promulgated a Circular 12-17-36 
entitled "Admission and Continued Cccupancy Regulations for 
Low-Rent Public Housing" and intended “to report recent develop- 
ments relating to the objectives of low-rent housing and 
specifically to conditions and standards for admission and 
continued occupancy and . . . to set forth minimum admission and 


continued occupancy standards to be followed by Local Authorities 


in complying with these objectives." 


79/ Memorandum For Further Preliminary Relief, Att. 25; Rec. at 50. 
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Section 2 of the Circular entitled “Standards for 
Establishment and Administration of Admission and Occupancy 
Regulations" provided in subsection (a): 

In addition to the standards presently stated in 

Section 3 of the Low-Rent Management Manual, a 

Local Authority's . . . occupancy regulations must 

be consistent with the stated goals and objectives 

of the low-rent program, including the social goals 

set forth in the Circular of 3-22-¢3 ... ." 

(Emphasis supplied). 
The Circular concluded, "Applicable provision [§ 2] of this 
Circular will be incorporated in the Lot7-Pent Management Manual." 

‘It is clear from the language emphasized, supra, that 
rent determinations are within the scone and intent of the 
Circular. [Rents are basic conditions for continued occupancy 
and the procedures for their determination are procedures 
establishing occupancy regulations. Further, Section 3 
of the Low-Rent Management Manual, which is expressly supple- 
mented by the Circular, contains general requirements for 

80/ 


establishing and approving rents. It is also clear, from 


the mandatory language and the subsequent incorporation 


provision, that § 2 of the Circular has the force and effect 


of law. 


&C7 Section 3 is entitled "Income Limits, Rents and Occupancy" 


— 


and includes "General Requirements for Income Limits and Rents” 
(§ 3.2) and "Approval of Income Limits and Rents" (§ 3.3). 
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Plaintiffs contend that the adoption by NCHA and informal 


approval by HUD of a rent schedule in whose formulation no 
tenants had participated violated the Circular 322-68, both 
’ in its articulation of policy and in its specific application 
of that policy, as made mandatory by incorporation into the 
Circular 12-17-68, 

Even were this Court to conclude that the Circular 3-22-68 
is merely a recommendation and is not, of itself, binding upon 
NCHA, it is made so by NCHA regulations. The NCHA Manual con- 
tains at § 4120 its “Statelemt of Policies’, including in "y" 
the establishment of rent schedules which Order 69-18 amended. 
Section 4120 XI is entitled "Methods and Procedures" and provides: 

"A. The Executive Direetor [defendant Aronov] is 
authorized to establish the necessary methods and 
procedures (consistent with those recommended by the 
Public Housing Administration) effectively to carry 
out and accomplish the policies herein established." 

The Public Housing Administration lapsed in 1965, but its 
functions were exercised by ae ta promulgating the Circular 322068, 
Plaintiffs contend that the Executive Director*s procedures leading 
to the adoption of: the revised rent schedule were patently incon- 


sistent with HUD recommendations ~< whether or not they are legelly 


837 79 Stat. 669, 42 U.S.C. §§ 3531, 3534. 
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32/ 
binding -- and thus in violation of this provision. 
An analysis of the interest of the affected tenants, whether 


as a class or individually, in the adoption of the new rent schedule 


compels the further conclusion that defendants’ conduct has denied 


them due process of law. NCHA Order 69-18 does not Simply con- 


stitute a rent increase for affected tenants. Rent increases 
are already provided for -- and occur -- under the present graded 
rent schedule whenever a tenant's income increases substantially. 
Order 69-18 increases rents irregardless of any’ increase in 
tenant incomes. Thus it constitutes an increase in the proportion 
of the actual cost of his unit that a public nousinn tenant must 
shoulder himself or, stated in the obverse, a reduction in the 
level of public assistance to which he is entitled, 

Plaintiffs’ poverty and the urgency of their housing needs, 
as indicated supra, insure that such a reduction will 
have drastic impact upon then, forcing many, as demonstrated 


827° As a condition to the receipt of Modernization Funds on 
December 16th, 1968, see Affidavit of Lawrence Cox, paragraph 5, 
Memorandum in Opposition to Preliminary Injunction Att., Rec. at 17, 
NCHA was required by HUD regulations to develop programs for the 
“involvement of the tenants in... changes in management policies 
and practices" and to agree upon such programs with HUD. See HUD 
Low-Rent Housing: The Modernization Program Handbook, R.H.A. 7485.1, 
§§ a.(3){b),e. Plaintiffs believe the establishment. of the Tenant 
Steering Committee to be such a program and are proceeding through 
discovery to prove that the by-passing of this group by NCHA with 
respect to Order 69-18 was also in violation of the modernization 
agreement. 


On 


intra, to go without other necessities of life or return 


to slum housing. It is this poverty and substandard housing 
83/ 
that entitled plrintiffs to public housing in the first place. 


Once their basic entitlement had been established, on admission, 
to a certain level of public assistance, constituting partially 
subsidized housing as determined by their income and family size, 
that level of assistmce represents an interest of sufficient 
cruciality that -- whether denominated a right or privilege -- 
it falls within the contemplation and protection of the Fifth 
Amendment. Such is the conclusion of two three-judge federal 
courts with respect to the level of public assistance of welfare 
recipients writer the Secial Security Act. These courts have 
therefore held that due process of law requires a hearing for 


recipients prior to either a reduction in their current level 
34/ 
or a terminatioa of assistance altogether. 


83/ NCHA Manuel § 4120 I (Conditions Governing Zligibility) 
imposes both a net incoze (paragreph 1) and net assets test (para- 
graph 6) and requires an urgent housing need of applicants (para- 
graph ©), including present occupancy of unsafe, insanitary or 
evercrowded Gwellings (defined by a grim catalogue of miseries in 
ILIA), pending displacement by urban renewal or code enforcement, 
homeless in a disaster area, or about to be or actually without 
housing not due to their own fault. 

&84/ Kelly v. Wyman, 294 F.Supp. 893 (S.D.N.Y. 1968); prob. juris. 
noted sub. nom. Goldberg v. Kelly, 394 U.S. 971 (1969) (Argued 
October 13th, 1969); Goliday v. Robinson, 305 F.Supp. 1224 (N.D. 
Til. 1969). It is important to note that the reduction in the 
level of public assistance to which plaintiffs are entitled altered 
their relationship to NCHA so fundamentally that the District Court 
specifically held defendants to have terminated plaintiffs’ tenancies 
and required them to serve the 30-day notice to quit (Fn. cont'd.). 


EI50R= 


It may here be objected that these cases turn on adjudicative 


facts respecting the conduct or status of individual recipients, 
not the general zeduction in assistance which would necessarily 
follow from reduced state or federal eppropriations for the 
welfare program, and that the latter is analogous to plaintiffs' 
situation herein. 


84/ (cont'd.}) prerequisite to so doing under D.C. Code § 45-902 
(1967), see November 6th Order of Preliminary Injunction, Conclusion 
of Law #12, 2, 4: Rec. at 24. 

Many courts have recognized that due process prodedural pro- 
tections attach to the denial or termination of valuable privileges: 
see, ¢.g. Wilner v. Committee on Character, 373 U.S. 96 (1963) 
(denial of acmission to practice Law), | Greene v. McElroy, 360 U.S. 
474 (1959) (iess cf security clearance): ;Goldsmith v. Bd. of Tax 
Appeals, 270 U.S. 117, 123 (1925)(denial of admission to practice); 
Japanese Inmisrent case, i859 U.S. 86,101 (1903) (exclusion of 
resident alian); Dixon v. Sd. of Education, 294 F.2d 150, 159 (Sth 
Cir. 1951), cot. den den, 363 0.8. 390 (1961) (expulsion from state 
school); Wigrai} v. Fletcher, 303 N.Y. 435, 103 N.E.2d 728 (1952); 
Hecht v. No: an, 307 H.Y. 461, 121 N.E.2d 421 (1954). 

This Court has ¢¢ perc: Gonzeles v. Freeman, 118 U.S.App.D.C. 
189, 334 F.2d 576 (1954) (disbarment from receiving Commodity Credit 
Corporatica contracts); ‘Standard Airlines v. C.A.B., 85 U.S.App.D.C. 
29, 177 F.2d 18 £1949) (suspension of £ permit); Pik Pike v. Walker, 73 
see D.C. 289, 112i P.2d 37 (1941), cert. Gen. 314 U.S. 625 (1941) 
OEE ef 24 class maid orivileze). Si See Doehla Greeting Cards 
v. Summer £4 ¢ 15 fF. Supp. 68, 72-73 (2.C.D.C. 1953) (increased 
parcel vost easy . Biehmond, 110 U.S. App. D.C. 226, 

292 F.23 729 (1961) usai to issue radio operator's license). 

Commentators agz RB. Burrus and D. Gessier, “Constitutional 
Due Process Ecaring Requirements in the Administration of Public 
Assistence: The Listriet of Columbia Experience," 16 Am. Univ. L. Rev. 
199-210 (19573; ace ueileh, “She New Preperty", 73 Yale L.J. 733, 785 
(1954). prottes er Davis concludes: 

"The trize eee {xequiring a hearing for disputed 
adjudicative facts} is that a sarty who has a sufficient 
interest or right at ctake in a determination of governmental 
action should be entitles to an opportunity to know and to 
meet... . unferorable evidence of adjudicative facts." 
1K. Davis, Adwinistrative Law Treatise, § 7.02 at 412 (1958). 


This is manifestly not so. Under the United States Housing 
Act, rent determinations by local authorities -- and their 


approval by HUD -- must turn upon the ascertainment of a multi- 


plicity of specific facts relative to the rent-paying ability of 
85/ 


the tenant and the stability and solvency of the project. A 


due process hearing in this case, prior to the adoption of 


85/ 42 U.S.C. § 1402(1) provides: 

" | . rentz shall be fixed by the public housing agency 
and approved by the Authority after taking into consideration 
(A) the family size, composition, age, physical handicaps, 
end other factors which might affect the rent-paying ability 
of the family, and (B) the eccnemic factors which affect the 
financial stability and solvency of the project." 

Rent-fixins; for public housing tenants thus appears to be a 
analogous to rate-making: it is a quasi-judicial process -- in 
view of the attention to specific fects relathg to the parties 
subject to it (see Morgen v. United States, 298 U.S. 453, “285° ©3536) 
leadins to a legislative rule -- an order of future effect and 

enoral spplicability (see Frentis v. Atlantic Coastline Co., Zen 
U.S. 210, 225 (1908); Chio Valiey Water Co. v. Ben Avon Borough, 

253 U.S. 207, 229 (1920); St. Josenh Stockyards Co. v- United States, 
298 U.S. 38, 50 (1936). 

Since NCHA is a federal agency, its process for formulating 
Order 69-18 is thus eubiect both to Fifth Amendment guarantees and 
the rule-making reauirerents of the Administrative Procedure Act, 

85 Stet. 223 es emended 5 U.S.C. § 553. Defendants have manifestly 
not comelied with the requirements of this provicien wuieh is 4- 
provecwisite, where applicable, to the validity of an agency rule. 
Granem v. Lawrimore, 185 F. Supp. 761 (D.S.C. 1960), aff'd. 287 F.2d 
207 (4th Cir. 1961). Thc exception of “any matter relating to public 
propes=y, loans, grants, benefits or contracts," in § 553(a) (2) 

is not applicable to rent-fixing by NCHA. This exception, as the 
legislative history makes clear, was intended to cover agency process 
for formulating those rules ¢irectly implementing proprietary 
functions of the federal govermnent. See Sen. Rpt. 752, 79th Cong. 
Ist Sess. (1946). Whatever its secondary effect on the federal 

fisc, Order 69-18 is primarily the exercise itself of a governmental 
function delegated under § 2 of the U.S. Housing Act. (FOP cont'd.) 


Order 69-18, would have permitted tenants, whether as a class 


or individually, to present evidence and argument bearing upon 
their rent-paying ability, the scope and timing of any rent 
increase, and the alternative sources of increased revenue avail- 
able to NCHA. The contentton that such a hearing is pointless 
where the increase is dictated by a fiscal crisis -- e contention 
which does not, in any event, answer the need for tenant pare 
ticipation going to the scope, timing and amount of such an 
increase -- falters before the demonstration, infra, that 
NCHA was, in fact, imposing a rent increase in preference to 
even the attempt to secure additional funds from other sources 
already authorized and directed to provide them. Such an exercise 
of administrative discretion greatly differs from the inevitable 
consequences of legislative budget cutting. : 

A second «- and alternative -- analysis of the tenants' 
interest affected by Order 69-18 also compels the conclusion 
that they have been denied due process law, if not because 
they are entitled to be heard on any reduction in the level of 
their public assistance, then because in this case the drastic 
and sudden reduction constitutes a constructive eviction of 


some of this class of plaintiffs. 


85/7 (cont'd.) Cf. City of Roundup v. Liebetrau, 327 P.2d 810, 816 
(Mont. 1958); City of Baltimore v. Baltimore Gas & Electric Co.,; 
197 A.2d 87, 91 (Maryland 1963). 


This conclusion proceeds by analogy to constructive eviction 
in the law of landlord and tenawe” It is conceded that plaintiffs 
are not legally terminated by Order 69-18; they are free to 
continue in occupancy thereafter. But the greatly increased rents 
upon which continued occupancy would be conditioned dictate that 
many of them will stay only to their own -- and their families' -- 
injury, an injury shown infra, to consist in the deprivation 
of other essentials as a greater share of income goes toward 
rent. This is not to say that Order 69-18 will have such a 
result for every affected tenant, but it will clearly do so 
for a substantial portion of this class. 

If Order 69-18 may be deemed in its effect the eviction from 
public housing of many plaintiffs, then defendants, knowing full 
well the extent of the increase contemplated, were obliged to 
hold a hearing on me 


This Court has already concluded with respect to NCHA that: 


The Government as landlord is still the Government. 
It must not act arbitrarily, for unlike private landlords, 


36/ Any action by the landlord rendering the premises unfit for 
occupancy for the demised purpose or depriving the tenant an 
beneficial enjoyment is a constructive eviction. Sierad v. liy, 

22 Cal. Rptr. 580, 582 (1962); Berwick Corp. v. Kleinginana = Corp.,; 
143 So. 2d 684 (Fla. 1962). 

87/ Thorpe v. Housing Authority of Durham, 386 U.S. 670, 678 (1967) 
(Douglas J. concurring): Ruffin v. Housing Authority of New Orleans, 
301 F. Supp. 251 ~~ (1969) $ Vinson v. Greenburgh Housing 
Authority, 288 N.Y.S.2d 159 (1968). 


it is subject to the requirements of due process of law." 
Rudder v. U.S., 96 U.S. App. 329, 331, 226 F.2d 51, 53 
(1955). 

Justice Frankfurter pointed out: 

". . . the rudiments of fair play, . .. canmot... 

be tested by mere generalities or sentiments abstractly 
appealing. The precise nature of the interest that has 

been adversely affected, the manner in which this was 

done, the reasons for doing it, the available alternatives 

to the procedure that was followed, the protection implicit 

in the office of the functionary whose conduct is challenged, 
the balance of the hurt complained of and good accomplished -- 
these are some of the considerations that must enter into 


judicial judgment." Joint Anti-Facist Refugee Committee v. 
McGrath, 341 U.S. 123, 163 (1951). 
The interest adversely affected herein is the tenant's interest 
in subsidized housing, an interest of substantial impact upon 
his health and well-being. The adverse effect was brought about 
suddenly, secretly and drastically by the adoption of Order 69-18. 
The specific asserted justification for the Order has been shown, 
” Supra, to be untrue and any rent increase is. shown, 
infra, to be unnecessary. An alternative procedure -- a hearing 
or some other form of effective participation -- was at least 


suggested by defendants’ past conduct with respect to the flat- 


rent proposal. The duty of defendant officials to protect their 


tenants' interests in exercising functions under the U.S. Housing 


Act, remedial social legislation of which plaintiffs are the 


intended beneficiaries, has been grossly breached by defendants' 


arbitrary abandonment of the goal of this program: to provide 
decent, safe and sanitary subsidized housing for families most 
in need of it. Finally, defendants should not be heard to say 
that emergency prevented whatever participation they might 
otherwise have allowed. The three-year inaction in the face 
of inevitable fiscal crisis which caused whatever emergency 
existed in September, 1969 was entirely their own fault and 
cannot justify the denial of plaintiffs’ rights. 

Plaintiffs submit that these considerations evidence 
arbitrary administrative action and compel the conclusion 
that due process of law, that constitutional "protection of 
the individual against arbitrary action", required that 
plaintiffs be efforded a bearing prior to the sdeption of 
NCHA Order 69-18. 


88/ Ohio Beil Breehgs Ve yous Utilities Coumission, : 
U.S. r) 7 ° 


aOR 


B. NCHA ORDER 69-18 WAS PROMULGATED AND 
IMPLEMENTED WITHOUT THE APPROVAL OF 
THE UNITED STATES HOUSING AUTHORITY 
AS REQUIRED BY § 2(1) OF THE U.S. 
HOUSING ACT OF 1937, AS AMENDED AND 
IN VIOLATION OF ITS OWN TERMS .89. 


Defendant NCHA officials promulgated NCHA Order 69-18 on 


October lst, 1969 by means of a press release and form letter to 
tenants establishing November lst as the effective date for the 
increase, having secured an approval mem:<tndum signed by the 
Deputy Assistant Regional Administrator for Housing Assistance, 
HUD Region II, of their informal proposal contained in the 
letter of July 24th. This is not requisite approval under the 


U.8. Housing Act and contravenes the terms of the Order itself. 
90/ 


—" 


Order 69-18 emends Exhibit 1, Subsection A, Section V of 


the NCHA "Statement of Policies" (NCHA Manual § 4120). It 
purports to be of immediate effect as to families entering into 
occupancy after October lst, 1969 and generally effective on 
November lst. But it provides for a delay of one month in case 
“administrative or procedural requirements" render the immediate 
implementation of the new rent impractible. In Section 4, it 
provides: 

The Executive Director is authorized and directed to 

transmit this Order to HUD, Region II, together with 

such documentation and supporting data as may be required, 
89/7 Reference is made to Memorandum for further Preliminary 

Injunction at 17 & 18; Rec. at 50; and the attachments 

to Memorandum in Opposition to Preliminary Injunction, Rec. 


at 17. 


90/ Amended Complaint, Att. 5, Rec. at 34. 


ay fF ye 


and upon notice of approval thereof, to effect 
such changes in procedure, including sections 
of the Manual, as are necessary and appropriate 


to implement the changes in policy made hereby. 

(emphasis supplied) 

These provisions express 4 clear requirement that 
implementation of Order 69-18, by housing managers sending out 
lease supplements, new leases or notices-to-quit after 
calculating each tenant's new rent, pursuant to instructions 
contained new NCHA Manual provisions transmitted to them, 
must await notice of HUD approval. Thus the ‘informal 
approval” recited as a basis for the Order is not considered 
sufficient for implementation. 

This construction of the language of the Order 
is consistent with well-established NCHA policy. Previous 
orders - establishing. ren= schedules for elderly projects- 
contained the final prevision: 


The foregoing ig subject to approval of 
Department of Housing and Urban Development .2L/ 


Between the adoption of Order 69-10 on May 16, 1969, establishing 
a uniform flat-rent system, and HUD's disapproval on July 8, no 


promulgation or implementation took place despite the previous 


informal indication of HUD officials that the rent schedule 
92/ 


would be approved. The fact that it was not approved suggests 
91/ NCHA Manual, §4120, V, Exhibit 1 Page 2,3. 
92/ These indications are recited in the Memorandum of Sept. 


~~" 24th, 1969 to the Authority, Memorandum in Opposition to 
Preliminary Injunction Att., Rec. at 17. 


that there is more than a formality to formal approval. While 
NCHA rent schedules may be adopted before that approval, they 


are not lawfully promulgated and implemented. 


93 
The Approval Memorandum of September 19th was signed by 


an official, the Deputy Assistant Regional Administrator for 
Housing Assistance, HUD Region II, who has no power to approve 
formally rent schedules within the meaning and requirement of 
§ 2(1) of the U.S. Housing Act of 1937, as amended. That 


section provides, in part: 
*, . . rents shall be fixed by the public: 

housing agency and approved by the Authority 

after taking into consideration (A) the family 

size, composition, age, physical handicaps, 

and other factors which might affect the rent- 

paying ability of the family, and (B) the 

economic factors which affect the financial 

stability and solvency of the project.’ (emphasis supplied). 


The Authority is defined in § 2(13) as the United States 
Housing Authority created by 42 U.S.C. §1403. This section, 
in turn, provides that the “functions, powers, and duties of 
the Authority are vested in and shall be exercised by the 
Secretary of Housing and Urban Development." 42 U.S.C. 3535 (d) 
provides that any of the Secretary's functions, powers and 
duties are delegable by ad Under the Public Housing 


93/ Memorandum in Opposition to Preliminary Injunction, Att. 
Rec. at 17. 


94/ §9(b) of the Department of Housing and Urban Development 
Act of 1965, 79 Stat. 671, provides that all prior 
delegations by any agency transferred by the Act, which 
would include rent approvals by the Public Housing (f£n.94 cont.) 


=. 339) — 
Administration, the Commissioner made a delegation of final 
authority, not to be redelegated, to the Regional Directors 
"to exercise all powers and authorities vested in the 
Commissioner in all matters in connection with [low-rent 
piblic] housing," subject to certain exceptions but includ- 
ing the approval of rent schedules. 27 F.R. 10777 II C 
(Nov. 3d, 1962). The Public Housing Administration lasped 
in 1965 following the transf-sof functions, powers and 
duties to the Secretary of HUD, 79 Stat. 669, 42 U.S.C. 
§ 3534, but the delegation was continued by Department 
Interim Order I, 30 F.R. 14198 (November 11, 1965). By 


Department Interim Order II, effective July 21, 1966, 


(in.94 cont'd) Administration pursuant to 42 U.S.C. §1402(1), 


shall continue until modified or rescinded by the Sec- 
retary or other appropriate officer in accordance with 
applicable law. 


Applicable law - regulations of the Administration Com=- 
mittee implementing the Federal Register Act, as amended 
44 U.S.C. § 305 (d) - requires: "every document issued 
under proper authority prescribing . . . a course of con- 
duct, conferring a [n] . . . authority . . . or imposing 
an obligation, and relevant . . . to the general public 
{or] the member of a class . . . shall be filed with the 
office and published in the Federal Register." 30 F.R. 
15125, (Dec. 7, 1965), IC.F.R. §11.2, republished 34 F.B 
19106 (Dec. 2, 1969). Thus in the absence of an express 
delegation by the Secretary, published in the Federal Reg- 
ister, the exercise of .: function under the U.S. Housing 
Act by a subordinate HUD official is unlawful. See U.S. v. 
Hayes, 325 F. 2d 307 (4th Cir. 1963). 


SeRGOn ce 


the delegation was continued to HUD successor officials of 


the Regional Directors in the Public Housing Administration: 
the Housing Assistance Regional Directors 31 F.R. 8968 C 

(F.R. Doc. 66-7135; 66-7136). This authority was subsequently 
transferred to the Regional Administrator and Deputy Regional 
Administrator (F.R. Doc. 66-9647) and immediately redelegated 
to the Assistant Regional Administrator for Housing Assistance, 
HUD Region II (F.R. Doc. 66-9657), see 31 F.R. 11624-5 
(September 2nd, 1966). 

Inasmuch as the delegation to the Assistant Regional 
Administrator is final, there is no authority in the Deputy 
Assistant Regional Administrator to approve Order 69-18 and 
Harry Glauz acted ultra vires if his Approval Memorandum at- 
tempted to do so. That it did not is suggested by the letter 
of September 19th, enclosing the Memorandum, which instructed 
NCHA to transmit to HUD a copy of the order by which the in- 
formal proposal was adopted-presumably for formal Peerouate 
The administrative practice is futher suggested by the fact that 
Vincent Marino,the Assistant Regional Administrator, not his 
deputy, disapproved Order 69-10 by letter dated July 8, 1983, 
and the Approval Memorandum of September 19th was prepared for 


his signature and not that of his Deputy. 
95/ Amended Complaint, Att. No. 6, Rec. at 34. 


ese oe 


To plaintiffs’ knowledge, no formal approval has ever 
been given or notice of such received by NCHA. Certainly 
defendants have not so represented, The affidavit of 


Lawrence Cox attempts to cover up administrative illegality 


by reciting that HUD "approved" the rent schedule on 
96/ 


September 19th, Such attempted ratification cannot save 
NCHA Order 69-18. The approval function has been delegated 
to the Assistant Reginal Administrator, not to the Assistant 
Secretary. Section 2 (1) of the United States Housing Act 
required consideration, by both the local authority and the 
responsible HUD official, of facts concerning the condition 
of NCHA and its tenants. Defendants" attachments, and the 
Order itself, do not demonstrate that Vincent Marino even 
saw the NCHA proposal, much less considered it. Recent 
authority suggests that due process of law requires that 
such consideration by a HUD official to determine whether 

a local agency action comports with the statute he adminis- 
ters must include a consideration of the views of those 


immediately affected by that action. This, in turn, requires 


96/ Affidavit of Lawrence Cox para. 8, Memorandum in Opposition 
to Preliminary Injunction att. Rec. at 17. 


= 142: = 


97/ 
notice and opportunity to present such views: Consideration 


is especially crucial where, as in this case, those locally 
affected - the tenants - have had no opportunity. to participate 
or be heard before the local agency. The ex post facto rati- 
fication by a HUD official of no necessary familiarity with the 
particulars of the NCHA proposal and the situation of NCHA 


tenants, as attempted by defendant Cox's affidavit would thus 


be wholly arbitrary. 


a ocean 

97/ Hahn v. Gottlieb, Civ. No. 69-847-W (D. aasee 1969) " (Order 
Of Preliminary Tajenction entered September 9th, thereafter 
dismissed per stipulation) (see Memorandum for Preliminary 
Injunction att, 8, Rec. at 21); Powelton Civic Homeowners Assoc 
V, HUD, 284 F, Supp. 809, 831 (E.D. Pa.1968); cf, Scenic Hudson 
Preservation Conference v. FPC, 354 F.2d 608, 620-21 (2d Cir, 
1965), 


= MES a 


NCHA GRDER 60-3" “AS IMPLEMENTED 3Y 
SUT WATIC APPLICATION T) PLAINTIFFS , 
3ASED OLY Ol! INCOME AND SIZE OF 
FAMILY, ‘“}ITHQIUT CONSIDERATICi OF 
TEDIVIDUAL FACTORS AFFECTING PENT- 
PAYING A3ILITY AS REQUIRED 3Y § ?7C 
OF THE UnITED STATES HOUSING ACT OF 
i727, AS AMENDED, AND REGULATIONS 
ISSUED PURSUANT THERET).29/ 


CHA implementation of JS-l3 »orior co the injunetion entered 
on November Gth, 1955 consisted in sending out Lease supplements 
ar notices to tenants to come to the project manager's office and 


execute new leases. 39th supplements and leases contained a rent 


based on the tenant's previous rent determination under the old 


rent schedule automatically increased, Sudsequent to the Noveme 


ber Sth Order, NCHA cancelled or revoked all such leases and 
537 
supplements and sent new Letters instryctin; all affected tenants 


to sign new leases, effective January lst, 41330, and, again, re~ 
flecting automatically increased rmt payments, The letters sug- 
gested that the tenant's housing nanager would be available for 

further discussion and instructed the tenant to make an appointe 
ment for a conference, As demonstrated oy affidavit and attached 
correspondence between defendant Aronov and plaintiffs' pacer 


these "'conferences* had no oroader scope or additional purpose 


than to secure execution of the Lease vy the tenant, 


pe 


eg/ Reference is mace t> Memorandum for Further Preliminary In- 
junction at 19420, Rec, at 50; Motion sor Further Preliminary 
Injunction, Tr. at Ged, 35057, Rec, at 52, 


22/ Wemorandum for Further Preliminary Injunction (Fn, Cont'd.) 


Attempts by tenants to show uncertainty of income, special expen- 
es, or simply inability to pay were rebuffed. 

This procedure violated the clear implication of § 2(1) of 
the United States Housing Act, and the express requirement of 
mandatory HUD regulations, with respect to the fixing of rents 
in public housing. Section 2(1) mandates: 


". . rents shall be fixed by the public housing 


agency . . . after taking into consideration (A) the 

family size, composition, age, physical handicaps, and 

other factors which misht affect the rent-paying ability 

of the family..." 

Consideration of any factors relevant to the family's rent- 
paying ability contemplates that, where necessary - that is to say, 


where unique factors exist and can be demonstrated, a public hous 


ing tenant is entitled to an individual adjustment: of his rent. 


Plaintiffs do not contend that NCHA must determine 6,000 rent pay- 


ments after holding a hearing for each tenant. But plaintiffs do 
contend that, no matter how subtle and compassionate the rent 
schedule devised for categories of tenant families, NCHA must 
still consider what other factors a individual tenant may wish 

to bring forward. Such consideration requires, of course, notice 
and opportunity for the tenant to assert and demonstrate the 


{cont'd) act # 1, Rec. at’ 50. 


/ Memorandum for Further Preliminary Injunction at. # 2,4,5,6, 
21,22,23, Rec. at 50. 


LES tem 
sistence ox these other factors. This consideration is implicit 
in the open-ended nature of ‘other factors’ and in the reference 
to the‘family'' in the singular, rather than "families" or ‘'sen- 
ants,‘' contained in § 2(1). 


Tue Legislative history confirms this interpretation. The 


lanzuase quoted above, 2 503(a) of the Nousing; Act of 195$, 73 


tat. 600, amending § 2 of the United States Housing act, was 
drafted oy the PuSlic H-usin,; Administration - HUD's predecessor. 
Tne Commissioner's memorandum accompanying the proposed amend- 
ment and addressed to the Chairman of the Hsusinz Subcommittee 
in the House of Representatives, explained: 


‘“Thether the [Low-rent housin,j program serves 
a vuvlic purpose depends solely on the laws jJovern- 
ing tenant eligioility and their administration. 
Hence, such laws (and their administration) are of 
paramount importance. 

We are convinced that much of the problem in 
administerinz this phase of the prosram stems direct- 
ly from efforts to define ‘low-income family” for 
ap rlication: on a national basis; also from attempts 
to establish rent and exemptions from income for 
uniform avolication in tne 40-odd States and Terri- 
tories participating in the program. This is done 
under the present Law throush provicions which estab- 
lish a rigid rent-income ratio of 20% of a tenants 
income for national administration. Tae law then 
attempts to relieve hardships resulting from this 
formula by watering down ‘tenant income’ for both 
eligibility and rent purposes throu;h authorizing 
exemptions from such income. This results in the 
occupancy 22 projects in some ‘ocalities and in- 
dividual cases vy tenants wno are clearly not of 


- 46 - 


low income in their locality. In other cases the ren- 
tal required by the Law forces elicible and deservin:: 


fanilies to remain in or return to the slinc. 
Sass te omen nor rertirn bo che slime. 


It is our studied opinion that all aspects of 
tenant eligibility, including . . . rental should 
ve determined on a locality basis. ‘“e would rec- 
ommend that the law vy [sic] sufficiently flexible 
to permit each local authority to establish policies 
for either class or individual application in accor- 
dance with the conditions prevailing in their partic- 
ular locality and wita respect to, gp ;individuai family 


or families (emphasis supplied) —= 


The intention of the drafters represented to Congress, and 
presumably che intention of Congress in adopting the language 
verbatim, was thus to permit either individual or categorical 
rent determinations for public housing tenants. Remedial statu- 
tory languasze should >be construed in } of the evil which it 
was designed to remedy. That evil was, in part, the implacable 
application of a rent formula which, while generally fair, creat- 
ed a special hardship for particular families. This evil can 
only be effectively remedied if the statutory lanzuage is read 
to require (as its terms suggest) that where a local authority 
elects - and most ox any Sizes presumably would do so for admin- 
istrative convenience - to determine rent by categories of fam- 
ilies, a individual tenant should have the opportunity to show 
that he does not belonz in the category in which he has deen 
“01/ House Rpt. So on $.57, oSth Congress (155°) at 32-34. Memo- 


vandum of HUD Defendants on Motion to Dismiss, Exhibit #4, Rec. 
at 45. 


S 
f 


=e elem 

»laced but in an additional category, not contemplated by the 
local authority regulations, because of the demonstrable exist~ 
ence of some other factor affecting his rent-paying ability. 

MCHA procedures already authorize a rent reduction for the 

102/ 

month following a decrease in a tenant's income, 3ut plaintiffs 
are entitled t2 much more than this. Apart from increases or 
decreases in anticipated income, a tenant's rent determination 
should take fully into account special needs and expenses that 
result from the tenant's condition, or that 2£ his dependents. 
Section 2(1) does not vremise rent on gross or even net in- 
come but on the tenant's rent-paying ability. Rent under CHA 
Order ¢$-18 is baced on "net family income’ tess a $109 exemo- 
tion for each minor other chan che head of the family, spouse 


103/ 
or other lesd@é. “Het family income’ is defined as "aggrezate 


family income’ less 1) amounts up to a maximum paid for care of 


children or incapacitated dependents where no family member can 
arovide the care requested and where such care is necessary to 
permit employment of family members, and ?) certain »ccupational 
expenses of a family head in the Armed Forces who is stationed 


£04/ 
away from home. 


NCHA Manual ¢ 4120 Ix p 
See Amended Complaint att. #2, Rec. at 34. 


NCHA Manual § 4120 X mM. 


- 


"Ageregate family income’, in turn, includes all income antici- 
pated to be received durin the twelve months following the ad- 
mission or re-examination of the family but does not include 
such things as business expenses, reimoursement for illness or 
medical care, Lump-sum imsurance, disability, or settlement pay- 
105/ 

ments, and casual or irregular giTtS. The foregoing process for 
computing income for rent determination under Order 69-13 sug- 
gests the obvious: that NCHA has not attemoted to anticipate 


a 


every legitimate factor which might affect a tenant's rent-pay- 


106 / 
ing ability. The impending operation sworn to by Carrie McKinney 


and diabetic condition sworn t5 by the Rev. Chester ThomSoe, 
are two examplesof factors legitimately and unavoidably 
bearing on their rent-paying adility. Yer neither tenant has 
been afforded any opportunity to see! mitisarion of their in- 


o 


creased rent determined under Order vG-18 by so demonstrating. 


Plaintiffs concede that the Subsidy for public housing is not 


unlimitéd and that in a Situation where a local housing authority 
is receiving the maximun subsidy authorized under law and appro- 


priated by federal or local legislative bodies, the need for 


Affidavit in Support of Motion to Proceed In Forma Pauperis 
para. 5, Ree. at 3 
107/ Agfidavit in Support of Motion to Proceed In Forma Pauperis 
dara. 4, Pec. at ¢ 


factors affecting the individual tenant's rent-paying 

demonstrated infra atLE, such a situation did not 
ostain at the time defendants implemented Order 33-1lc. Further, 
even in such a situation, plaintiffs would contend that spportun- 
ity must still be afforded the tenant to seel: consideration even 
where there is little hope of obtainin;; a reduced rental. 3ut 
defendants have afforded no opportunity whatsoever to tenants at 
at time when financial solvency by no means dictated a refusal. 

Plaintiffs thus urze a construction 374 € 2(1) of the United 

States Housing Act that would oblige defendants to »orovide an oD- 
portunity for tenants to seel: consideration of individual factors 


affecting their rent-payin’; ability, and not considered in the 


Authority's categorical exemptions or deductions, prior to the 


determination or redetermination 27£ their rent. Such a con- 
struction is supported by mandatory HUD reculations requiring 
pportunity for a hearing for individual tenants on local 
authority decision-nat-: 5 including rent determinations. 
HUD Circular 3-22-22, “The Social Goals 9o= Public Housin,'', 
listed among specific recommendations for immediate implementa- 


tion: 


= ). + 


The adoption of procedures whereby tenants, either in- 
dividually or in a group, may be wiven a hearin;; on 
questions relatinz to Authority policies and oractires 
either in genera?, or in relation t) an :ndividual or 
faaily. 


As discussed Supra p.I.A, this Circular was precatory in tone and 


not legally oinding upon local authorities, t became so by in- 
corporation into the suoseguent Circular 12-17-08, "Admission and 
Continued Occupancy Regulations for Low-Rent Public Housing" which 
required that occupancy regulations be consistent with the Cir- 
cular 3-22-60. As further explained Supra ».1.4,, this require- 
ment constitutes a reculation oinding upon NCUA, implementing the 
United States Housing Act and supplementing its obligations under 
the Annual Contributions Contract. 

There is no NCHA policy or practice moze crucial to the in- 
dividual tenant than che determination of his renee Inasmuch as 
defendants at no time offered him a hearing in which he was allow- 
ed to obtain bona fide consideration o£ individual factors affect- 
ins his rent-paying ability, the implementation 9£ order GS-13 is 
unlawful under this Circular and 3 2(1) of the United States tous- 


ing Act. 


eS 
NCHA ORDER S9-Lo THPCSES A HIGHER ;iAxXTMUi RENT 
THA:! THAT ESTABLISHED FOR PUSLIC LO'W-PrEitr HOUS- 
ING 3Y ¢ OF THE DISTRICT CF COLUMBIA RE- 
DEVELOPMENT ACT OF 2945. =~ 
Plaintiffs have exnlored the meaning and legislative his- 
tory of this provision at length in their menorandum in the Dis- 
L0S/ 
trict Couzt. They have shown the patent illegality of Order 
under $ 3(i:) (D.C. Code 5-702(!:) (2957) if it is appl:i- 
cable to that Order and to the class of oiaintiffs. Applicadil- 
ity is the real issue between the parties 5: this appeal. Plain-. 


tiffs contend that the rent-income ratio and maximum eligible in- 


come established in ¢ 2(i:) was intended to apply in the adminis- 


. 


tration of all public low-rent housing; after its effective date, 


Hovember 2nd, 1940 (§ 22 D.C. Code 5-701 note (19¢7)) The ad- 


7 
ministration of public housing is implicitly referred to in § 20 
(D.C. Code 5-710(0)) as a power grantec a federal agency by stat- 


ute requiring to be exercised in protection of redevelopment 


ove 
= es 


plans under the Act. ifore specifically the operation of public 


housing is referred to in 2 d(>) (D.C. Code 5-707(b) (19¢7)) 


103/ Reference is made to Menorandum for Further Preliminary 
Injunction of 32-41, Rec. at 50 » Motion for Preliminary 
Injunction, Tr. at 10-12, 32-33, Rec. at 51. 


239/ iemorandum for Further Preliminary I:junction at 32-41, 
Rec. at 50. 


= 508 — 
as housing owed and operated by a Federal agency for which cis- 
places were to be given preference. It is also implicitly referr- 
ed to in § 2 (D.C. Code 5-701 (1967))as a use of an urban area 
requiring the comprehensive coordination od by the Act for 
an effective attack on substandard housing in the District. The 
need for existing public housing to be within the reach of, and 
limited to, the neediest families - a need Congress attempted to 
meet in % 3(k) - was crucial to the success 9 urban redevelop- 
ment, regardless of whether additional public housin; units 
would be constructed in these redevelopment areas. Sbdviously, 
relocation must precede the destruction of substandard housing. 
Thus, redevelopment of the District could not proceed unless the 
neediest disolaces were already assured of replacement housing 


in existing MCHA projects. This intention is expressly evidenced 


“ 


in the Act dy $ o(b) requiring; that displaced families ‘‘be given 


preference ac tenants to £111 vacancies occuring i 
or operated within the District of Cslumoia by federa 
a Py 
cies_until appropriate nousing—is—availadle to such families." 
neers — ee ere 


Clearly a preference for housin3 that these displacees could not 


aiford would be meaningless relief. 


210/ D.C. Code § 5-767(0) (2967). 


ie ot ee 


Inasmuch as § 3(#:) establishes a presently effective rent - 


iL 
income ratio for nearly all NCHA projects, and NCHA can not con- 


stitutionally charge a higher rent in the few projects specifically 
exempted from this section, iCHA Order 69-10 is invalid to alter 


the rent of any CHA tenant. 


eh Oe wom ete 


111/ Only three NCHA projects - Greenleaf Gardens, Greenleaft 
Addition and Greenleaf Extension, totalling 492 units, are even: 
located in an urban redewelopment area. NCHA, Annual Report 1965 
at 13, 15, Plaintiffs do not know whether funding for acquisttson 
o£ the land on which these projects stand was given under Title I 


of the Housing Act of 1949, See Memorandum forrgrther Prelisinary 
Injunction at 37039, Rec. at 50. 


See 


E. NCHA Order 69-18 imposes 1) a minimum rent by unit size, 
regardless of the tenant's rent-paying ability, and 2) 
a_rent beyond the financial reach of families. in the 


lowest income group . not required by the financial 


Stability or solvency of the projects, in violation of 
§2(1) of the U.S. Housing Act of 1937 as amended. 112/ 


As discussed supra . §2(1) of the United States Housing 
Act requires a rent based upon the public housing tenant's rent- 
paying ability. ‘'Rent-paying ability,“ while not defined in the Act, 
clearly means that moneion of a tenant's net income not required for 
other basic essentials of life -- food, clothing, medicine, trans- 
porta*“on, etc. given his family size and composition. Any money 


required of him for rent in excess of that portion manifestly 


exceeds his rent-paying ability. This supposition is confirmed by 


the definition of lcw-rent housing in this section -- “housing 
within the financial reach of families of low incom. "Financial 
reach", like “‘rent-paying ability’ means money available for rent 
once other basic essentials are provided for. Section 2(2) eee 


families of low income as those in “the lowest income group ,{'" 


Thus, ho:.sing not within the financial reach of these families ig 


112/ Reference is made to Memorandum for Further Preliminary 
Injunction at 42-63, Rec. at 50; Motion for Further Preliminary 
Injunction, Tr, at 9-10; Rec. at 51. Attachments to Memorandum In 
Opposition to Preliminary Injunction, Rec. at 17. 


113/ 42 USC §1402(2) 


SS te. 


not low-rent public housing and is not entitled to assistance under 
the Act. Section 2(1) also provides that low-rent public housing 


is to be available solely for families in the lowest income group. 


Plaintiffs may thus be assured to be such families, having been 


duly admitted to tenancy in public housing after careful exami- 

114/ 115/ 
nation. Indeed they are annually recertified to be so. 
Certainly, defendants do not suggest the contrary. It thus follows 
that the adoption of a rent schedule which requires a minimum rent 
concededly not based upon rent-paying ability and which is demon- 
strably beyond the financial reach of many of these families 
violates 32 of the Act. 

That Order 69-13 requires a minimum rent by size of unit, 
regardless of a tenant's rent-paying ability, is plain upon the 
fact of it, — The center column, entitled “minimum rent”, lists 
each unit size. The corresponding figure in the right column, 
entitled “gross rent’, indicates the amount of that rent. Thus, 
for example, a family occupying a four bedroom unit with a net 
income for rent of $2100 must still pay the minimum rent of $54 


per month; a family occupying a one bedroom unit must pay a rent 


of $40 per month whether its net imcome for rent is $1600, $1200 
or $800 per year. 

1147 See NCHA Manual § 4120 vit. 

i15/ 42 USC §1410(g)(3). Annual Contributions Contract II, §212(D) 
116/ Amended Complaint att. #5, Rec. at 34, 
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A consideration of minimum budget needs, exclusive of shelter 


costs, for District families demonstates that Order 69-18, by 
requiring a minimum rent, as weil as the rent required for 
income ranges above that minimum, imposes a rent beyond the 
financial reach of many NCHA tenants. 

In order to implement the 1967 Social Security Amendments 
the District of Columbia Department of Public Welfare updated 
its budget standards for all categories of assistance to reflect 
the then current costs of living. As represented to Congress by 
the Director, HL the updated budget standards are based on 
Autumn 1967 costs and reflect 85% of need. The Director 
testified, “To provide public assistance clients with a minimum 
adequate budget, the Department should be paying 100% of the pro- 
posed updated standards.” ae! The Director further testified that 
the budget is based on authoritative Departments of Labor and 
Agriculture studies which specifically deal with living costs in 


119/ 120/ 
the District of Columbia. The resultant budget shows in 


117/ Hearings Before a Subcommittee on Appropriations of the 


District of Columbia Committee of the House of Representatives, 
91st Cong., lst Sess. at 27°, 2383. 


118/ Id. at 279. 
119/ Id. at 283. 


120/ Memorandum for Further Preliminary Injunction att. #28, Rec. 
at 50. 
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Colum 4 a total “BPR‘' for various sizes of family -- that is, 


basic personal requirements for food, clothing, personal and house- 
hold needs, exclusive of utilities and rent. This figure is low 
because it does not account for transportation expenses to and from 
work (welfare recipients are generally unemployed). 

In Column 1 below, plaintiffs show the family compositions 
given in the new welfare budget. In Column 2, based on the require- 
ments of the NCHA tianual for continued occupancy, al is indicated 
the minimum unit-size required by such a family in NCHA housing. 

In Column 3 is shown the full Autumn 1969 basic personal require- 
ments for such a family exclusive of rent and utilities (calculated 
by computing the amount of which the Department of Public Welfare 
budget figures represent 85% and adding 10% for the subsequent 
increase in living costs. tae In Column & is shown the annual 
income needed to supply those basic personal requirements (Column 3 
figure times twelve). In Column 5 is shown the Column 4 figure re- 
duced by a $100 exemption per child as a step in calculating the 
“net family income under NCHA Order 69-18. Column 5 shows the 
annual rent payments owing under Order 69-13 from a family which, 
by definition, has no money to spare for them after supplying other 
essentials of life. 

121/ NCHA Manual §4120 VIA 

122/ The Consumer Price Index for all items rose from 117 to 128.7% 
of 1957-5¢ averages from Autumn 1967 to August, 196°, an absolute 


increase of 10%, Department of Labor, Consumer Price Index for 


August, 1969 at 1 (October, i669). 


an ASS Aa 


Sample Rentals Entirely Beyond The 


Financial Reach of NCHA Families 
2 3 4 3} 4 6 


Basic Monthly "Net Annual 
Unit Size Personal Re- Family Rent 
Required quirements Income" Required 
for Con- Excluding under Under 
tinued Rent “ NCHA © NCHA 
Family NCHA and Annual Order Order 
Size Occupancy Utilities BPR 6918 6918 
1 Adult, 
Child(8) 1 BR $113.85 $1,366.20 $1,266.20 $480.00 
1 Adult, 
2 Ch(preschool1) 
(12) 2 BR 142.34 1,708.08 1,508.08 528.00 
1 Adult, 
3 Ch(S).(8) J 
(14) 2 BR 181.17 2,174.04 1,874.04 528.00 
1 Adult, 
4 Ch(preschool) ; 
(6) (8) (14) 2 BR 168.34 2,380.08 1,980.08 528.00 
1 Adult, hake 8 S . wy anes weve 
5 Ch 2(preschool) 
(5) (8) (14) 3 BR 232.98 2,595.76 2,095.96 588 .00 
1 Adult, 
6 Ch 2(preschool1) 
(6) (8) (14) 
(16) 3 BR 3,401.64 2,801.64 
1 Adult, 
7 Ch 3(preschool) 
(6) (8) (14) 
(16) 4& BR 3,773.88 3,073.98 
1 Adult, 
8 Ch 3(preschool) 
(6) (3) (10) 
(14) (16) 4 BR 4,239.84 3,439.84 
1 Adult, 
9 Ch 3(preschool) 
(6) (8) (10) (12) 
(14) (16) 5 BR 4,783.08 3,883.08 .1037.00 


Plaintiffs are proceeding, through discovery, to establish 
the precise number of NCHA families in this category--and those 
families in the larger category of having income in excess of their 
basic personal requirements but less than the full rent they will 
owe under NCHA Order 6°-13. 

Some 74% of NCHA families have incomes of $4,000.00 or 
less. 223/ Roughly 38% of the units in NCHA projects are 3-bedroom 
or largex. acacl Even assuming that the income of NCHA tenants 
increases correspondingly with family-size, there are still some 
12% of NCHA families who have incomes of less than $4,000.00 but 
must occupy units of 3 bedrooms or larger, As shown, supra, these 
families have an approximate minimum annual BPR of $3,401.54 and 
a required rental of at least $762.00 under Order 69-18. Thus, 
this 12% needs at least $4,192.54 annual income to meet both 
their basic personal requirements and their new rent. Yet as of 
June, 196° this 12% had no more than $4,000.00 income. They thus 
suffer, by Order 69-18, a deprivation of at least $15 per month 
required for rent that they urgently need for other basic essentials. 

Further evidence that hardship under Order 65-18 is not 
hypothetical is to be found in the affidavits submitted in this 


125/ 
action by named plaintiffs and class members, Colum 1 shows 


123/ NCHA Rent Range Control, Fiscal Year 1969. Memorandum for 
Further Preliminary Injunction Att. #27, Rec. at 50, 

124/ NCHA, Annual Report 1563 at 15. 

125/ Rec. at 8, 22. 
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the affiant by name, Column 2, his family size and composition, 
Column 3 shows his net monthly income. Column 4 approximates his 
Autumn 1665 monthly basic personal requirements by correlation 
with the updated welfare budgets. Column 5 shows the income 
available to pay rent after subtracting the affiant's basic 
personal requirements. For comparison, Colum 6 shows the rent 
he must pay under Order 6-13. Column 7 shows 25% of his net 
income, For only two of the ten affiants does the rent under 
69-15 fall within their rent-paying ability and financial reach 
as indicated by a larger figure in Column 5 than in Colum 6. 
But for the other eight affiants, and doubtless for hundreds of 
other NCHA tenant families, Order 66-18 exacts a rent which 
deprives them of other essentials of life. 

A comparison of Column 5 and Column 7 show that the sub- 
sequent passaze of the Housing and Urban Develooment Act of 196° 
which limits public housing rents, as of March 24, 1970, to 25% 
of a tenant's income, is/ does not adequately protect NCHA 
tenants from an unlawful rental under Order 6$-13, Again, eight 
out of ten affiants - and plaintiffs will show upon discovery that 


they are not atypical - have an income for rent-paying that is less 


126/ §213(a), 83 Stat 379, Memorandum of HUD Defendants for Motion 
to Dismiss Exhibit #3, Rec. at 45. 


A nGe 


than 25% of their total income and again Order 63-18, even with 
subsequent lezislative protection, will exact a rent depriving 
them of other essentials of life. 


Finally, §2 of the U.S. Housing Act requires that rents be 


fixed and approved after consideration of the "economic factors 


which affect the financial stability and solvency of the project,‘ 
This would suggest that the tenant's rent-paying ability might 
have to be exceeded, in fixing his rent, where it is imperative 
to maintain the solvency of the local authority. 

Plaintiffs concede this. But plaintiffs do not concede 
that such a condition obtained at the time of the adoption of 
Order S$-18. On the contrary, at that time NCHA elected to raise 
tenant's rents in preference to seeking additional revenues from 
sources both authorized and directed to provide them in such 
circumstances, Plaintiffs have dealt with these sources at length 

127/ 
in their papers in the District Court and . the real 


issue between the parties is not their existence but whether NCHA 


127/ See Memorandum for Further Preliminary Injunction at 

-03, Rec, at 50. With respect to HUD's obligation to increase 
NCHA's annual contribution to the statutory maximum under 42 USC 
§141C, HUD has contended that it had no authority to do so, 
despite the express terms of the Act, beyond NCHA's debt service 
requirements. HUD's attempt to argue that the Congressional 
grant of special subsidies, see 42 USC §10(a), for certain 
categories of families in 1961, 1964 and 1968 constituted implicit 
amendment of the U.S. Housing Act to foreclose HUD from making . 
(Fn. 127/ con't on p. . 
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was legally obligated to seek, and HUD to provide, them in preference 


to adopting and approving a rent increase. 
Plaintiffs contend that under the legislative history and express 
terms of the United States Housing Act of 1937 no general rent 


increase, reducing the level of public assistance to tenants, is 
128/ 
permissible unless the maximum Federal subsidy authorized under 


the Act is currently payable and yet still inadequate to cover 
129/ 


operating expenses, 


(Fn. 127/con't) annual contributions for operating deficits ignores 
the express provision that these subsidies are "in addition to pay- 
ments" under the annual contributions contract §1410(a). HUD's 
intransigence, surely one of the saddest chapters in the administration 
of social welfare programs in this country, led Congress to include 
§212(a) of the 1969 Housing and Urban Development Act. This pro- 
vision ("although not limited to debt service requirements") was 
intended "to clarify the Department's existing authority to contract 
requirements ..." (emphasis supplied) Sen. Rpt. 392 on § 2864, 91st 
Cong. Ist Sess. (1969) at 15, H. Rep. Rpt. 539 on H. R. 13827, 91st 
Cong. Ist Sess. (1969) at 14, Memorandum of HUD defendants for Motion 
to Dismiss Exhibit #3. Rec. at 45. 


128/ Unless, of course, a prior determination is found to have been 
. erroneous, Such is not the case herein, 


129/ The precise amount of the statutory maximum to which NCHA is 
entitled under §1410 is not known to plaintiffs, To calculate the 
amount, plaintiffs would need to know the development cost of each 
NCHA project and the "going Federal rate", see §1402(10), at the time 
the annual contributions contract for that project was approved. 
Discovery will disclose these facts. An approximation is suggested 
by the disclosure of the New York City Housing Authority that the 
difference between its debt service from HUD and its statutory maximum 
is $9.1 million, A, Walsh, "Is Public Housing Headed for a Financial 
Crisis?", 2 Journal of Housing, February, 1969, at 64-71. This 
Authority operates roughly six times as many units as NCHA. Assuming 
comparable constructions costs and distribution of new project starts 
(Fn, con't.) 
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The Act, by definition, expressly seeks to provide housing 


within the financial reach of and solely for families in the lowest 
130/ 
income group. The legislative concern is further evidenced 


throughout the Act by provisions intended to preserve the low-rent 
131 


character of such housing. 

At the same time, the Act does not commit Federal moneys to 
an unlimited subsidy of poor families. A ceiling is placed on the 
Federal subsidy available both nationally, in terms of the dollar 


amount of annual contributions contracts that HUD is authorized to 
131a/ 
enter into, and as to each individual project by means of a 


statutory maximum - a fixed percentage of the development cost on 


(Fn. 129/ con't.) 

over the last 25 years, NCHA's statutory maximum should be 1.6 

of $9.1 million or $1.5 million annually, This sum is adequate 

both to cover the $600,000 in additional revenue that NCHA represents 
will result from the increase in Order 69-18 ($11 x 9 months x 6,000 
families) and the additional deficit for Fiscal 1970 anticipated by 
Edward Aronov, see Affidavit of Edward Aronov, Memorandum in 
Opposition to Preliminary Injunction Att., Rec. at 7. Thus, a rent 
increase was unnecessary in October, were NCHA receiving its 
statutory maximum for 1970. 


130/ 42 USC §1402(1) (2). 
131/ See §§1410 (a)(b), 1411, 1415. 
13la/ 42 USC §1410 (e). 
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132/ 
the amount of annual contribution to which it is entitled, 


Thus, HUD is authorized and directed - indeed it need not await an 
appropriation - = commit these subsidies up to the maximum in 
order to supply decent housing for families most in need. 

The House Report on S. 1685, which became the Act, emphasized 
this protection of the Federal fisc built into the Act. 4338/ It 
also made clear, under the heading "Income Group To Be Served With 
Housing Under Bill" that: 

"Decent housing should be provided, of course, 

for the lowest income group that it is possible 

to reach. 134/ 

An exchange in the floor debate with Senator Wagner, the Senate 


sponsor, confirms this dramatically: 


Sen. Walsh: I hope the Senator [Wagner] will keep in mind 
that our colloquy is not merely for the purpose 
of informing ourselves as to the views of each 


132/ 42 USC §1410 (b)(c) 


133/ "The faith of the United States is solemly pledged to the 
payment of all annual contributions contracted for pursuant to this 
section. ..."" 42 USC §1410(e). As a result, the amounts requested 
by HUD to pay annual contributions do not go through appropriations 
committees in Congress and are never reduced. That HUD knows it 
has authority to commit Federal monies without awaiting for an 
appropriation is evidenced by Public Housing Administration 
Circulars 7-11-61 and 9-25-64 which recite only an increase in 
contract authorization as the basis for entering into new annual 
contributions contracts. Memorandum of HUD Defendants for Motion 
to Dismiss Exhibit — Rec. at 45, 


133a/ EK. Ppt..1545, 75th Cong. 1st Sess. (1937) at 4, 
134/ Id. at 6. 
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other, but to place in the RECORD our opinions in 
order that the RECORD will reveal that he and I again 
and again on the floor of the Senate pleaded that the 
poorest and lowliest people in the country should get 
the subsidies carried by the bill ... we want the 
RECORD to show that it is the purpose and the intent 
of the Congress of the United States that the subsidies 
shall go to the most needy of our poor families." 135/ 


135/ 81 Cong. Record 7987. A previous exchange between Senator 
Tydings and Senator Wagner is also illuminating: 


Sen. Wagner: We are going to take care of 850,000 persons, roughly 
speaking, under this program. It is said that there 
are 9,000,000 families badly housed. 

Sen. Tydings: I am trying to get a general picture of the program. 
I realize we could expect, if we did it ail at this 
time, if the total program were taken care of in 1 
year, instead of 20 years to take care of every con- 
dition, it would cost between $5,000,000,000 and 
$6,000,000,000. I take it for granted that in the 
lower one-third, down at the bottom of that one-third, 
there is probably 15 or 20 percent who are the people 
the Senator wants to take care of first. 


Wagner: Yes 


Tydings: In other words, the yardstick will be to take care of 
those who above all others need it most and first? 


Wagner: Exactly. 

Tydings: Is that provision in the bill, or is it merely left 
to the board [United States Housing Authority]? 

Wagner: The bill is intended to cover the lowest income group. 


81 Cong. Record 7981. 


At the same time the House Report explained the subsidy formula 
contemplated under the annual contributions contract; 


In order to determine the annual contributions to 

be paid to a public housing agency for any parti- 
cular project, the United States Housing Authority 
would have to consider two factors: First, the total 
amount which must be paid annually for the maintenance 
and operation of the project and for interest and 
amortization on the bonds issued to finance its 
construction; second, the tot21 amount of rents which 
can be collected if the project is operated for 
families of low income. The difference between these 


two amownts represent the amount of the subsidy needed 
for a low-zent housing project ..+ 136/ 


This intention explains the statutory mandate: 


"Annual contributions shall be strictly limited to 
the emounts .... necessary, in the determination 
of the Authority, to assure the low-rent character 
of the housing projects involved; 137/ 


and the direction: 
" ., the Authority may, whenever, it deems it necessary 


or desirabie in the fulfillment of the purposes of this 


a ak at i Siren orem (hay slaw uneven an eo with respect to ... 


amount of cnnual contribution ... cf any contract." 1338/ 
136/ House Rpt. 1545, 75th Cong., Ist Sess., at 3-4. See Sen. Rpt. 
933, 75th Cong., lst Sess. at 10-1i. 
137/ 42 USC §1410(b). 
138/ 42 USC §1414. 
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This original Congressional intention to assist the eee 
families has been reaffirmed -- as HUD recognizes i=8 by 
subsequent amendment giving express preference for public housing 
to very large families, elderly persons, i urban renewal 
displacees, disabled applicants and those with urgent housing 
needs. = These groups all tend to represent the very bottom 
of the low income group. Further, the national housing policy, 

which 142/ 
according to/HUD must administer the public housing program, 
sets the goal of "a decent home and a suitable living enviroment 
for every American family." / The only hope for those in the 
lowest income group is the public housing program. 

Whether NCHA defendants may raise eligibility limits to permit 

occupancy by higher income families is not at issue in this case. 
What is at issue is whether they can choose to raise rents beyond 


the financial reach of their poorest incumbent tenants in pre- 


ference to applying for the maximum Federal subsidy for which they 


139/ See HUD, Local Housing Authority Management Handbook, Part 


VII, Sec. 1, para. 2(a), Memorandum of HUD Defendants for Motion 
to Dismiss, Exhibit # > Rec. at 45, 


140/ 42 USC §1401 

141/ 42 USC §1410(g)(2). 
142/ 42 USC §1441 

143/ Id. (emphasis supplied). 
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are entitled, Additionally, as to HUD defendants, the issue is 
whether they may approve this action, or implicitly require it by 
withholding the additional subsidy, consonant with the purpose of 
the Act. Plaintiffs would contend that imposing a rent increase 


greater in its immediate impact than two proposed increases 


described as "seriously [compromising] your Authority's ability 


to provide housing for low-income families at prices they can 
effora® and by withholding additional subsidy in the probable 
amount of $1.5 million per year iis/ intended to obivate such an 
increase, defendants have grossly breached their duties under the 
Act. A rent increase not required by financial solvency, and not 
based on the tenant's rent-paying ability, but instead beyond his 
financial reach is a manifest violation of §2 of the U.S. Housing 


Act. 


144/ Letter of August 13th from Vincent Marino, Memorandum in 
Opposition to Preliminary Injunction, att., Rec. at 17. 


145/ See note 129, supra, 


~ 
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NCHA ORDER 69-18 IS ARBITRARY AND 
UNREASONABLE IN THAT IT 1) WAS BASED 
ON DEMONSTRABLE MISREPRESENTATIONS , 
2) CONTAINS NO FINDINGS OF FACT 
ADEQUATE TO SUSTAIN THE EXERCISE OF 
THE REGULATORY POWER DELEGATED UNDER 

2 OF THE U.S. HOUSING ACT OF 1937, 
AS AMENDED, AND 3) DISCRIMINATES 


AMONG OTHERWISE IDENTICAL GROUPS OF 
PUBLIC HOUSING TENANTS. 146/ 


147/ 
NCHA Order 69-18 was apparently adopted by Thomas Fletcher, 


the Authority by delegation of the Commissioner, on October 10th, 


1969. This adoption was based upon the administrative loan 


memorandum, dated September 24th, of the Acting Executive 
148/ 


Director. There is no Suggestion by defendants that his action 
was based on any other source of information than this memorandum 
which is of a type customarily accompanying proposed orders sub- 
mitted to him. Yet as pointed out s ra, this memorandum con- 
tains at least three serious misrepresentations of fact regard- 

» ing the need for and impact of the proposed order: HUD had not 

"then agreed to the $3,000,000 administrative loan, although 
defendant Ivey represented that it had; HUD had not required 

i the increase contained in the proposed order to assure repay- 
ment of the loan, although defendant Ivey suggested that it had; 
the increase was twice as severe in its impact upon affected 


fami lies (an average of $23.47 per unit per month) as defendant 


1467 Reference is made to Memorandum for Further Preliminary 
enon at 27-31, 71-78, Rec. at 50. 
14 Amended Complaint Att. #5, Rec. at 34. 

Memorandum In Opposition to Preliminary Injunction Att.,Rec.at 17. 
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Ivey represented (11.16 per unit per month). For these reasons 
| 1483/ 
alone the Order is arbitrary and invalid under the Fifth Amendment . 
Additionally the Order is arbitrary in that it discloses no 

basis whatever for the exercise of a delegated power which, by 
Statute, depends upon the considered ascertainment of specific 
facts, The Order recites only that it is "appropriate" to 
rescind Order 69-10 and establish the attached rent schedule. 
No conSideration, nor conclusions from that consideration, are 
set forth respecting the rent-paying ability of the tenant 
and the stability and solvency of the projects. Defendants 
thus attempt to shield their consistently arbitrary course 
of conduct behind a conclusory order which will provide no 
basis for judicial review on behalf of aggrieved tenants. Yet 


rent determinations in a 
the only cases dealing with ¥ low-rent housing program both 


expressly recognize the right of tenants to insist upon Sebi 


implementation and reasonable discretion in administering it. 


148a/ The concept of judicial review of agency fact determinations 
includes the elemental notion of fairness that no individual should 
be adversely affected by an administrative action based on error. 
See § 10(e) of the Administrative Procedure Act, 80 Stat. 393, 


3 U.S.C. § 706. 

149/ Jarrett v. Norfolk Redevelopment and Housing Authority, 
169 F.2d 409, 411 (4th Cir. 1948), cert. den., 335 U.S. 886; 
Shanks Village Committee Against Rent Increases v. Cary, 

197 F.2d 212 (2d Cir. 1952). 
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Finally, the Order arbitrarily discriminates among NCHA 
tenants by imposing increased rents only upon tenants under 
the graded rent schedule. Yet tenants paying welfare rents 
and tenants in elderly projects, as classes, apparently are 
also contributing to NCHA's deficit, whether or not to the 
150/ 
degree that tenants in the class of plaintiffs are. Further, 
Order 69-18 perpetuates a system of flat rents for those tenants -- 
neither welfare recipients nor in elderly projects -- who happen 
to have been assigned to Woodland Terrace. These tenants pay 
a flat sum for rent which does not increase with their income, 
unlike graded rent tenants, and do not suffer any increase under ° 
Order 69-18. Defendants have not advanced -- nor can they -- 
any rational explanation for this unequal distribution of the 
150/ This is indicated by HUD's disapproval of Order 69-10, 
establishing a flat-rent schedule for all NCHA tenants, Memorandum 
for Preliminary Injunction Att. #5, Rec. at 21, for failing to 
produce sufficient revenue, Amended Complaint Att. #6, Rec. at 34. 
The minimum flat rental under Order 69-10 -- for those 14 or so 
NCHA projects initially occupied prior to 1950 -- is higher than 
present welfare rents and flat rents. For most projects the 


uniform flat rent under 69-10 would have been substantially 
higher, yet apparently inadequate to restore solvency: 


NO. OF BEDROOMS WOODLAND TERR. WELFARE MINIMUM UNDER 69-10 


SEY oe 
burden of regaining solvency by increased rents. It does not 
matter whether the other schedules more nearly approach solvency. 
As long as they contained some part of the deficit, they should 
be forced to sear a proportionate share of the ae Even should 
this Court conclude that defendants have discretion to raise rents 
under § 2 of the U.S. Housing Act, they do not have such discre- 
tion where they do so er Such differences are 
especially intolerable where the burden to be born is severe- 


in its impact upon the marginal security of the class unfairly 


affected and where they are -- both within the program and in the 


city at large -- denied any representation or participation in 
l 


the legislative process. 


151/ Mutual Loan Co. v. Martell, 222 U.S. 225, 235 (1911); 
Watson v. Maryland, 218 U.S. 173, 179 (1910); Jones v. Brin, 
165 U.S. 180, 184 (1897); Giozza v. Tiernan, 148 U.S. 657, ¢ 662 (1893). 


452/ Colgate v. Harvey, 296 U.S. 404, 423 (1935); Quaker City Cab 
v. Pennsylvania, 277 U.S. 389, 402 (1928) ; Louisville Gas & Electric 


coe v. Coleman, 277 U.S. 32, 37 (1928). 


153/ See Hobsen v. Hansen, 269 F.Supp. 401, 507-08" (D.C.D.C. 1967), 
aff'd. sub. nom. 5 Smuck v. v. Hobson, 132 U.S. App. D.C. 372, 408 F.2d. 
175 (1969). Cf. Carrington v. Rush, 380 U.S. 89 (1965); 

Baxstrom v. Herold, 383 U.S. 107 (1966); Rinaldi v. Yeager, 384 

U.S. 305 (1966). It is settled that the due process clause of 

the Fifth Amendment incorporates the equal protection guarantees 

of the Fourteenth Amendment: Shapiro v. Thompson, U.S. 

89 S. Ct. 1322, 1335 (1969); Schneider v. Rusk, 377 U.S. 163 (1964); 
Bolling v. Sharpet 347 U.S.497 (1954); Bolton » v. Harris, 130 U.S. 


App. D.C. 1, 395 F.2d 642 (1968); Dixon v. District of Columbia, 
129 U.S. App. D.C. 341, 394 F.2d 966 (1968). 
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IN THE LIGHT OF THE EOUSING AND 
URBAN DEVELOPMENT ACT OF 1969, 

NCHA ORDER 69-18 3S UNREASONABLE 

IN THAT 2% IS PRECENTLY EFFECTIVE 
TO RAISE THR RENT Gf AN ARBITRARILY 
SELECTED SUB-GROUP Ox TENANTS UNDER 
THE GRADED RENT SCHEDULR WITHOUT 
THE SLIGHTEST NECESSZTY TO DO SO TO 
MAINTAIN aE PINAL SCTAL STABILITY 


This Court should preperly notice the enactment, subsequent 
to the adoption and ercom etn of Order 69~18, of the 1969 
Housing and Urban Development ae Its effect upon the Order 
is twofold: first, the Act orcvents implementation of the 
Order entirely as to approximately 18% of the class of plaintiffs 
and partially as to 70%; end second, it establishes beyond any 
lingering doubt, that « rent increace is not necessary to the 
solvency of NCHA. 

Section 213{a} provides that ninety days after enactment -- 


March 24th, 1970, -- 2:2 pvblic hourlns conant shall pay more 


than 25% of his income for rent as defined by the Secretary of 


HUD. As represented by defendants, some 18% of NCHA tenants 
under the present graded rent schedule already pay more than 


154/ Reference is made to Attechments to HUD Defendants’ Memorandum 
for Motion to Dismiss, Rec. at 45; Memorandum for Further Preliminary 
Injunction, Tr. at 12-14, Rec. at 51. 

155/  P.L. 91-152, 83 Stat. 379, Memorandum of HUD Defendants for 
Motion to Dismiss, Exhibit #3, Rec. at 45. (The Conference Report 
contains the language us eee) An Appellate court should apply 
an interim change in the lew wh = pubic administration is at 

issue. Thorpe v. Housing Benceontee of Durham (II), 393 U.S. 268 

and nn 38-46 (1969). 


25% of income for rent -- at least as NCHA defines rent and 


income. Thus these tenants can no longer have their rent 
increased. The Conference Report was at pains to make clear 
that the Act does "not intend that all tenants in public 
housing pay 25% of income for rem Presumably § 213(a) 
represents an outside limitation on the local rent-deter- 
mination mandated by 5 2 of the U.S. Housing Act. 

The result then is unreason compounded: some 82% of the 
class of 6,000 families will now have their rent increased, 
most up to the 25% maximum, based upon the accident of their 
falling on the low side of this percentage, without any showing 
that the increase is within their financial ee that it 
is necessary to NCHA's solvency, and despite express legis- 
lative intention that not all tenants should be required to 
pay 25% of income for rent. 

Further the 1969 Act gives HUD the clear authority, funds 
and direction to restore and maintain NCHA's solvency without 
any rent increase. The Act clarifies -- by § 212(a) <- the 
"existing authority of BiB to contract for annual contributions 
1567 Washington Post, January 24th, 1970. 
‘157/ Conference Report 740, 91st Congress, Ist Session (1969) at 

32, Rec. at 45. 
158/ That it is not within the financial reach of many of them is 
indicated supra in comparing the income for rent of the Affiants 
herein with 25% of their income. For eight of the ten, 25% and’ 
even lower percentages ~- is manifestly more than they can afford 


to pay. 
159/ Sen. Rpt. 392 on S. 2864, 91st Cong. ist Sess. (1969) (Fn. cont.d) 


to cover operating deficits in excess of the principal and 
interest due on the bonds issued to finance project construction. 
In § 212(b) the Act increases the additional contract authority 
of HUD for Fiscal Yeer 1970 by $75 millicn araually thereafter 
and divccts in the Confererce Report that this money be used 
to make up the ciffexence between 25% of a tenant's income and 
the operating cost of his unit, where he vzys 25% of income 

160/ 
for rent. Thus future operating deficits ae made up for 18% 
of NCHA famiijes. Tho Repert also directs that the $75 million 
be used to make up existing operat ing Cexfickts and to enable 
local authorities to maintain adaquate cperating and maintenance 


services ani reserve funds, even where tenants are not paying 


25% of @ for reat. 2 2 alse adds $20 million 


to the existing additional contract euthority of HUD for Fiscal 
162/ 


Year 1971, and annvaily thoreafter. The House and Senate Reports 


designate this r-ney for aod ug, projects whose maintenance 


has been? “~<2-~lto bring them into compliance with local 
153/ 


building codes. Thes2 Reports alse find as fact that "[llocal 


4 


housing authorities in 15 large cities are now facing serious 


tie 
“suse Rep. 539 on H.R. 4/, 91st Cong. lst Sess. 
Si tp bapt= span mabe aeieas Gs isacca: + sos SoSsonatosbiemiss 
we, Ree. at 45, 
“fexonce Report 749, 9lst Cong £ Sess. (1969) at 31, 
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UN Seay ; » ‘2cs.) at 163 House Rpt. 
91st Cons. Ise Sess. (2°49) at 14, Rec. at 45. 
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financial problems . . ." and that "{s]ubsidy payments in excess 

of debt service are needed to bridge this gap .and keep these 
164/ 

local housing authorities solvent." 


Finally, should there be any doubt that these increased 


contract authorizations are sufficient to remedy the difficulties 
of every housing authority, especially in view of the existing 
statutory maximum on annual contributions, § 213(c) directs 

HUD to supersede the annual contributions contract when 
"necessary to insure the low-rent character of the project 
involved" to secure an increased statutory maximum. This 
maximum is based upon a "going federal rate" as defined in the 
pe/ That rate, along with the market for government obligations, 
has increased considerably in recent years. The rate as of 
December, 1969, plus two percent as applicable to anaes con= 
tributions contracts entered into after 1949 would authorize 

a statutory maximum of some 83/49, figured upon the development 
cost of projects. For all NCHA projects, superseding the con- 
solidated annual contributions contract with HUD to obtain a new 
contract with an increased statutory maximum would mean doubling 


166/ 
the authorized annual federal subsidy from $5 to $10 million. 


1647 Id. (emphasis supplied). 

165/ 42 U.S.C. § 1402(10). 

166/ This estimate is based upon a total bond issue of $124,767,000 
to finance NCHA projects, Annual Report 1968 at 21, and a $5.5 million 
HUD debt service payment under the existing annual contributions 
contracts for Fiscal Year 1968, Annual Report 1968 at 23. 


= SSG te 
HUD's authorization to fund this increase is found in the 
additional contract authorization for the year in which the old 
contract is superseded; some $150 million for the Fiscal Year 
167/ 

1971. 

In sum the 1969 Housing and Urban Development Act reaffirms 
the original legislative intent for the public housing program: 


to provide, as far as possible, decent housing for the neediest 


‘families... More important, Congress has made this intention 


realizable by explicit direction in the legislative history 


and generous and comprehensive authorization of funds in the 
Act itself. 

-.HUD is well aware of NCHA's financial plight: Secretary 
Romney publicly identified it as on the "verge of bankruptcy" - 
in October ee and the Deputy Director of HUD's Tenant Services 
Division has placed it first among authorities in financial 
eee 

This Court- should not at this point assume anything but 
the vigorous administrative implementation of the 1969 Housing 
and Urban Development Act to assure NCHA of the intended relief, 
From that assumption follows the inevitable conclusion that’ 
67/42 U.S.C. § I4l0(e). 
168/ N.Y. Times, October 13th, 1969. 


169/ XK. Cavanaugh, "Is Public Housing Heading For a Fiscal Crisis?, 
2 Journal of Housing, February 1969, at 73. 
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NCHA, consonant with its responsibilities under the U.S. Housing 


Act, no longer requires -- if it ever did -- a general rent 
increase. Indeed it now has no legal excuse for failing to 


set a fair rental within the reach of the poorest tenant families. 


= SOE n< 


CONCLUSION 


For the foregoing reasons plaintiffs have shown a 
substantial likelihood that they will prevail on the merits 
by demonstrating the illegality of compelling them to pay 
rent under NCHA Order 69-18. As the District Court denied 
the motion for preliminary injunction solely on the ground 
that plaintiffs had not so shown, its determination was 
erroneous and should'be reversed with instructions to enter 
an injunction prohibiting the 2xaction of rent under 69-18 
from any NCHA tenant PS a hearing and determination of 


this case on the merits. 


Respectfully submitted, 
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FLORENCE WAGMAN RGISMAN - 
Attorney for Appellants 171/ 
416 Fifth Street, N.W. 
Washington, D.C. 20001 


1707 The Nove 6th Order of Preliminary Injunction, Rec. at 24, 
did not protect tenants who entered into occupancy after October 
lst. Thus new tenant families were legally required to pay rent 
under Order 69-18 until this Court's Order of December 29th, 1969. 
Plaintiffs respectfully request that this sub-class be fully pro- 
tected, pendente lite,by the restoration to them of increased 
rents exacted under Order 69-18. 


171/ The substantial contribution in the preparation of this 
Brief of Samuel B. Abbott, J.D., is gratefully acknowledged. 


ADDENDUM 


STATUTES AND REGULATIONS INVOLVED 
U.S. Housing Act of 1937, 50 Stat. 888: 
42 U.S.C. $1401: 


It is declared to be the’ policy of the United States 
to prémote the general welfare of the Nation by employ- 
ing its funds and. credit, as provided in this chapter, to 
assist the several States and their political subdivisions 
to alleviate present and recurring unerployment and to 
remedy the unsafe and insanitary housing conditions and 
the acute shortage of decent, safe, and sanitary dwellings 
for families of low income, in urban, rural nonfarm, and 
Indian areas, that ate injurious to the health, safety, 
and morals of the citizens o£ the Nation. 

In the development of the low-rent housing it shall be 

the policy of the United States to make adequate pro- 
vision for larger families and for families consisting 
of elderly persons. ates 
to vest in ‘the local 1 public housing_agenct es the max 
“mum-amount of responsibility in 

ee ousing program, including responsibilit 

for. require-) 


ments Gece to the approval of the Authorit 
due consideration to accomp ective of 


this chapter while effecting economies. 


42 U.S.C. §1402(1) (2) (10): 


(1) The term "low-rent housing" means decent, 
safe, and sanitary dwellings within the financial 
reach of families of low income, and developed and 
administered to promote serviceability, efficiency, 
economy, and stability, and embraces all necessary 
appurtenances thereto. The dwellings in low-rent 
housing shall be available solely for families of 
low income. Except as otherwise provided in section 
1421b of this title, income limits for occupancy and 


rents shall be fixed b ing agen 
“Authority after taking into con-) 


sideration ‘@) the family size, “composition, age 


ae Se 


9 attect ent—pay lip 
family, and (B) the economic factors which 
affect the financial stability and solvency 
of the project. 


(2) The term "families of low income" 
means families (including elderly and dis- 
placed families) who are in the lowest income 
group and who cannot afford to pay enough to 
cause private enterprise in their locality 
or metropolitan area to build an adequate 
supply of decent, safe, and sanitary dwellings 
for their use. ... 


(10) The term "going Federal rate" means 

the annual rate of interest (or, if there shall 
be two or more such rates of interest, the. highest 
thereof) specified in the most recently issued 
bonds of the Federal Government having a maturity 
of ten years or more, determined, in the case 

of loans or ennunl contributions, respectively, 
at the date of Presidential approval of the contract 
pursuant to which such loans or contributions are 
made: PROVIDED, That with respect to any loans 
or annual contributions made pursuant to a contract 
approved by the President after the first annual 
rate has been specified as provided in this proviso, 
the term "going Federal rate" means the annual 

rate of interest which the Secretary of the Treasury 
shall specify as applicable to the six-month period 
(beginning with the six-month period ending Dec- 
ember 31, 1953) during which the contract is approved 
by the President, which applicable rate for each 
six-month period shall be determined by the Secretary 
of the Treasury by estimating the average yield to 
maturity, on the basis of daily closing market bid 
quotations or prices during the month of May or 

the month of November, as the case may be, next 
preceding such six-month period, on all outstanding 
marketable obligations of the United States having 

a maturity date of fifteen or more years from the 
first day of such month of May or November, and by 
adjusting such estimated average annual yield to 

the nearest one-eighth of one per centum.,... 


42 U.S.C. §1403: 


There is hereby created in the Department 
of Housing and Urban Development the United 
States Housing Authority, which shall be an 
agency and instrumentality of the United States. 
The functions, powers, and duties of the Authority 
are vested in and shall be exercised by the 
Secretary of Housing and Urban Development (here- 
inafter referred to as the “Secretary"). No 
officer or employee of the Department of Housing 
and Urban Development, in the performance of any 
such functions, powers, or duties, shall parti- 
cipate in any matter affecting his personal 
interest or the interest of any corporation, 
partnership, or association in which he is directly 
or indirectly interested. 


42 U.S.C. §1408: 


The Authority may from time to time make, 
amend, and rescind such rules and regulations 
as may be necessary to carry out the provisions 
of this chapter. 


42 U.S.C. §1410(a) (b) (c) (e) (g) (h): 


(a) The Authority may make annual contributions 
to public housing agencies to assist in achieving 
and maintaining the low-rent character of their 
housing projects. The annual contributions for any 
such project shall be fixed in uniform amounts, and 
shall be paid in such amounts over a fixed period 
of years. The Authority shall embody the provisions 
for such annual contributions in a contract guarantee- 
ing their payment over such fixed period: PROVIDED, 
That the Authority may, in addition to the payments 
guaranteed under the contract, pay not to exceed 
$120 per annum per dwelling unit occupied by an elderly 
family, or a large family, or a family of unusually 
low income, or a displaced family if such family was 


displaced by an urban renewal or low-rent 
housing project on or after January 27, 1964, 
on the last day of the project fiscal year 
where such amount, in the determination of the 
Authority, was necessary to enable the public 
housing agency to operate the project on a 
solvent basis: . .. "Noes 


(b) Annual contributions shall be strictly 
limited to the amounts and periods necessary, in 
the determination of the Authority, to assure the 
low-rent character of the housing projects involved. 
Toward this end the Authority may prescribe regu- 
lations fixing the maximum contributions available 
under different circumstances, giving consideration 
to cost, location, size, rent-paying ability of 
prospective tenants, or other factors bearing upon 
the amounts and periods of assistance needed to 
achieve and maintain low rentals. Such regulations 
may provide for rates of contribution based upon 
development, acquisition or administration cost, 
number of dwelling units, number of persons housed, 
or other appropriate factors: PROVIDED, That the 
fixed contribution payable annually under any 
contract shall in no case exceed a sum equal to 
the annual yield, at the applicable going Federal 


rate plus 1 per centum, upon the development or 
acquisition cost of the low-rent housing or slum- 
clearance project involved. 


(c) Every contract for annual contributions 
Shall provide that whenever in any year the receipts 
of a public housing agency in connection with a low- 
rent housing project exceed its expenditures (includ- 
ing debt service, administration, maintenance, estab- 
lishment of reserves, and other costs and charges), 
4n amount equal to such excess shall be applied, or 
set aside for application, to purposes which, in the 
determination of the Authority, will effect a reduc- 
tion in the amount of subsequent annual contributions. 
In no case sm1l any contract for annual contributions 
be made for a period exceeding sixty years: PROVIDED, 
Phat in the case of projects initiated after March 1, 
1949, contracts for annual contributions shall not be 
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made for a period exceeding forty years from ~ 
the date the first annual contribution for 

the project is paid: PROVIDED FURTHER, That, 

in the case of such projects or any other 
projects with respect to which the contracts 

for annual contributions (including contracts 
which amend or supersede contracts previously 
made) provide for annual contributions for a 
period not exceeding forty years from the date 
the first annual contribution for the project 

is paid, the fixed contribution may exceed the 
amount provided in the first proviso of sub- 
section (b) of this section by 1 per centum 

of development or acquisition cost: AND 
PROVIDED FURTHER, That the amount of the fixed 
annual contribution which would be established 
under this chapter for a newly constructed 
project by! a public housing agency designed 

to accommodate a number of families of a given 
size and kind may be established, as a maximum 
annual contribution in lieu of any other guaran 
teed contribution authorized under this section, 
for a project by such public housing agency which 
would provide housing for the comparable number, 
sizes, and kinds of families through the acquisi- 
tion, acquisition and rehabilitation, or use under 
lease of existing structures which are suitable 
for low-rent housing use and obtainable in the 
local market. 


(e}) The Authority is authorized to enter 
into contracts for annual contributions aggregat- 
ing not more than $554,250,000 per annum, which 
limit shall be increased by $100,000,000 on July 1 
in each of the years 1969 and 1970, but any such 
contracts for additional units for any one State 
shall not, after June 30, 1961, be entered into 
for more than 15 per centum of the aggregate amount 
not already guaranteed under contracts for annual 
contributions on such date: PROVIDED, That subject 
to any contractual obligation outstanding on 
August 10, 1965, any units not under construction 
within five years from the date they were reserved 
to a public housing agency may be reserved, allocated, 


or placed under contract for annual contri- 
butions in any State without limitation as 

to the aggregate amount of units which may 

be placed under contract for annual contri- 
butions in any one State: PROVIDED FURTHER, 
That no such new contract for additional units 
shall be entered into after June 30, 1961 
except with respect to low-rent housing for a 
locality respecting which the Secretary has 
made the determination and certification 
relating to a workable program as prescribed 
in section 1451(c) of this title, and the 
Authority shall enter into only such new con- 
tracts for preliminary loans as are consistent 
with the num:er of dwelling units for which 
contracts for annual contributions may be 
entered into. Without further authorization 
from Congress, no new contracts for annual 
contributions beyond those herein authorized 
shall be entered into by the Authority. The 
faith of the United States is solemnly pledged 
to the payment of all annual contributions 
contracted for pursuant to this section, and 
there is hereby authorized to be appropriated 
in each fiscal year, out of any money in the 
Treasury not otherwise appropriated, the amounts 
necessary to provide for such payments. 


(2) the public housing agency shall adopt 
and promulgate regulations establishing admis- 
Sion policies which shall give full consideration 
to its responsibility for the rehousing of displaced 
families, to the applicant's status as a service- 
man or veteran or relationship to a serviceman or 
veteran or to a disabled serviceman or veteran, and 
to the applicant's age or disability, housing con- 
ditions, urgency of housing need, and source of 
income: PROVIDED, That in establishing such admission 
policies the public housing agency shall accord to 
families of low income such priority over single 
persons as it determines to be necessary to avoid 
undue hardship; and 
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(3) the public housing agency shall 
determine, and so certify to the Authority, 
that each family in the project was admitted 
in accordance with duly adopted regulations 
and approved income limits; and the public 
housing agency shall make periodic reexamina- 
tions of the incomes of families living in the 
project and shall require any family whose 
income has increased beyond the approved maximum 
income limits for continued occupancy to move 
from the promect unless the public housing 
agency determines that, due to special circum- 
Stances, the family is unable to find decent, 
safe and sanitary housing within its financial 
reach although making every reasonable effort 
to do so, in which event such family may be 
permitted to remain for the duration of such 
a situation if it pays an increased rent con- 
sistent with such family's increased income. 


(h) Every contract made pursuant to this 
chapter for annual contributions for any low-rent 
housing project initiated after March 1, 1949, 
shall provide that no annual contributions by 
the Authority shall be made available for such 
project unless such project (exclusive of any part 
thereof covered by a contract or conveyed pursuant 
to paragraph (9) of section 1415 of this title, 
and exclusive of any portion thereof which is not 
assisted by annual contributions under this chapter) 
is exempt from all real and personal property taxes 
levied or imposed by the State, city, county, or 
other political subdivisions, but such contract shall 
require the public housing agency to make payments 
in lieu of taxes equal to 10 per centum of the annual 
shelter rents charged in such project or such lesser 
amount as (i) is prescribed by State law, or (ii) 
is agreed to by the local governing body in its 
agreement for locai cooperation with the public 
housing agency required under section 1415(7) (b) (i) 
of this title, or (iii) is due to failure of a local 
public body or bodies other than the public housing 
agency to perform any obligation under such agreement: 


42 U.S.C. §1414: 


Subject to the specific limitations or 
standards in this chapter governing the terms 
of sales, rentals, leases, loans, contracts 
for annual contributions, contracts for capital 
grants, or other agreements, the Authority may, 
whenever it deems it necessary or desirable in 
the fulfillment of the purposes of this chapter, 
consent to the modification, with respect to rate 
of interest, time of payment of any installment 
of principal or interest, security, amount of 
annual contribution, or any other term, of any 
contract or agreement of any kind to which the 
Authority is a party or which has been transferred 
to it pursuant to this chapter. When the Authority 
finds that it would promote economy or be in the 
financial interest of the Federal Government, 
any contract heretofore or hereafter made for annual 
contributions, loans, or both, may, with Presiden- 
tial approval, be amended or superseded by a con- 
tract of the Authority so that the going Federal 
Yate on the basis of which such annual contributions 
or interest rate on the loans, or both, respectively 
are fixed shall mean the going Federal rate, as herein 
defined, on the date of Presidential approval of such 
amending or superseding contract: PROVIDED, That con- 
tracts may not be amended or superseded in a manner 
which would impair the rights of the holders of any 
outstanding obligations of the public housing agency 
involved for which annual contributions have been 
pledged. Any rule of law contrary to this provision 
shall be deemed inapplicable. 


42 U.S.C. §1428: 


The President is authorized to make available 
to the National Capital Housing Authority, from any 
funds appropriated or otherwise provided to carry 
out the purposes of this chapter, such sums as he 
deems necessary to carry out the purposes of the 
District of Columbia Alley Dwelling Act. Such sums 
shall be deposited in the Conversion of Inhabited 


Alleys Fund and thereafter shall remain 
immediately available for the purposes of 
the District of Columbia Alley Dwelling Act. 


Housing Act of 1949, 63 Stat. 413: 
42 U.S.C. §1441: 


The Congress declares that the general 
welfare and security of the Nation and the 
health and living standards of its people 
require housing production and related commu- 
nity development sufficient to remedy the 
serious housing shortage, the elimination of 
sub-standard and other inadequate housing through 
the clearance of slums and blighted areas, and 
the realization as soon as feasible of the goal 
of a decent home and a suitable living environ- 
ment for ev-iuy Araclcan amily, ches contributing 
to the development and redevelopment of commu- 
nities and to the advancement of the growth, 
wealth, and security of the Nation... . The 
Department of Housing 2nd Urban Development, and 
any other departments or agencies of the Federal 
Government having powers, functions, or duties 
with respect to housing, shall exercise their powers 
functions, and duties under this or any other law, 
consistently with the national housing policy 
declared by this Act and in such manner as will 
facilitate sustained progress in attaining the 
national housing cbjective hereby established. 


42 U.S.C. §1455(b) (c): 
Contracts for loens or capital grants shall be 


made only with 2 duly authorized local public agency 
and shall require that = 


(b) 


When real property acquired or held by the 
local public agency in connection with the project 
is sold or leased, the purchasers or lessees and 
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their assigriees shall be obligated (i) 

to devote such property to the uses 

specified in the urban renewal plan for 

the project area; (ii) to begin within a 
reasonable time any improvements on such 
property required by the urban renewal plan; 
and (iii) to comply with such other conditions 
as the Secretary finds, prior to the execution 
of the contract for loan or capital grant pur- 
suant to this subchapter, are necessary to 
carry out the purposes of this subchapter. 


(c) (1) There shall be a feasible 
method for the temporary relocation of indiv- 
uals and families displaced from the urban 
renewal area, and there are or are being provided, 
in the urban renewal area or in other areas not 
generally less desirable in regard to public 
utilities and public and commercial facilities 
and at rents or prices within the financial 
means of the individuals and families displaced 
from the urban renewal area, decent, safe, and 
Sanitary dwellings equal in number to the number 
of and available to such displaced individuals 
and families and reasonably accessible to their 
places of employment. The Secretary shall issue 
rules and regulations to aid in implementing 
the requirements of this subsection and in other- 
wise achieving the objectives of this subchapter. 


District of Columbia Ailey Dialling Ast 
as amended, 52 Stat. 1128: 


D.C. Code §5-113: 


In addition to its other powers, the Authority 
shall have the power to acquire sites for and to 
prepare, carry out, acquire, lease, and operate 
housing projects, as defined in section 5-112, and 
to construct or provide for the construction,. re- 
construction, improvement, alteration, or repair 
of any such housing project, or any part thereof, 
in the District of Columbia. 


D.C. Code §5-114: 


For the purposes of sections 5-112 
to 5-116 the Authority shall be considered 
a public housing agency within the meaning 
of, and to carry out the purposes of, the 
United States Housing Act of 1937; and as 
such, the Authority is empowered to borrow 
money or accept contributions, grants or 
other financial assistance from the United 
States Housing Authority for or in aid of 
any housing project in the District of Columbia, 
in accordance with the United States Housing 
Act of 1937 to take over or lease or manage 
any such housing project ox undertaking con- 
structed, owned, or operated by the United 
States Housing Authority, and to those ends 
to comply with such conditions and enter into 
such mortgages, trust indentures, leases, or 
agreements as may be necessary, convenient 
or desirable: PROVIDED, That the tax exemption 
of the property of the Authority shall be deemed 
a contribution by the District of Columbia in 
accordance with the local contributions require- 
ments of section 1410(<) end section 1411(f), 


of title 42, U.S. Code. It is the purpose and 
intent of sections 5-112 tc 5-116 to authorize 

the Authority to do any and all things necessary 
to secure the financial aid of the United States 
Housing Authority in the undertaking, construction, 
maintenance, or operaticn in the District of 
Columbia of any hovsing project by the Authority. 


D.C. Code §5-115: 


For the pu-zpose of aiding and cooperating 
in the planning, undertaking, construction, or 
operation of housing projects, the District of 
Columbia, or any department, instrumentality, 
or agency thereof, may, upon such tems, with or 
without consideration, as it may determine, as 
a contribution = 


(a) Dedicate, sell, convey, or lease any 
needed property to the Avthority; 
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(b) Cause parks, playgrounds, or 
recreational, community, educational, water, 
sewer, or drainage facilities, or any other 
works which it is otherwise empowered to under- 
take, to be furnished adjacent to or in connec- 
tion with housing projects; 


(c) Furnish, dedicate, close, pave, install, 
grade, regrade, plan, or replan streets, roads, 
roadways, alleys, sidewalks, or other places 
which it is otherwise empowered to undertake. 


(d) Enter into agreements with the 
Authority respecting action to be taken 
pursuant to any of the powers granted by 
sections 5-103 to 5-105 and 5-106 to 5-116; 


(e) Cause services of a character which 
it is otherwise empowered to furnish to be 
furnished to the Authority; 


(f) Enter into agreements with the Authority 
respecting the elimination of unsafe, insanitary, 
or unfit dwellings; and 


(g) Do any and all things necessary or 
convenient to aid and cooperate in the planning, 
undertaking, construction, or operation of such 
housing projects. 


D.C. Code §5=116: 


The commissioners of the District of Colujbia 
are hereby authorized to lend to the Authority 
such amounts as may be necessary to enable the 
Authority to comply with the provisions of the 
United States Housing Act of 1937 and appropria- 
tions for such purpose are hereby authorized 
out of the revenues of the District of Columbia, 
and the Authority is empowered to acceptsuch 
loans. 


District of Columbia Redevelopment Act of 1945, 
63 Stat. 441: 


D.C. Code §5-701: 


It is hereby declared to be a matter of 
legislative determination that owing to 


technological and sociological changes, 

obsol-te layout, and other factors, con- 
ditions existing in the District of Columbia 
with respect to substandard housing and 
blighted areas, including the use of buildings 
in alleys as dwellings for humza habitation, 

are injuriows to the public health, safety, 
morals, and welfare, and it is hereby declared 
to be the policy of the United States to protect 
and promote the welfare of the inhabitants of 
the seat of the Government by eliminating all 
such injuriovs conditious by exploying all 
means necesséry and eppropriate for the purpose; 
and control by regulatory precesses having 


is 


necessary to acquire preserty in the District 

of Columbia by gift, purchase, or the use of 
eminent domain to effectuate the declared policy 
by the discontinuence of the use for human 
habitation in the District cf Columbia of sub- 
standard dwellings end of buildings in alleys 

and blighted areas, and thereby to eliminate 

the substandard housing ccuditions and the com- 
munities in the inhzbited alleys and blighted 
areas in such District; and it is necessary to 
modernize the planning and development of such 
portions of such District. The Congress finds 
that the foregoing cannot be accomplished by 

the ordinary operations of private enterprise 
alone without public participation in the planning 
and in the financing; of land assembly for such 
development; and thet for the economic soundness 
of this redevelopment and the accomplishment of 
the necessary cocial and economic benefits, and 
by reason of the close relationships between the 
development and uses of eny part of an urban area 
with the develcpment and uses cf all other parts 
the sound replanning and redevelopment of an 
obsolescent or cbsolescing portion of such District 
cannot be eccomplished unless it be done in the 
light of comprehensive and coordinated planning 
of the whole of the territory cf the District of 
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Columbia and its environs; and that this 
comprehensive planning and replanning should 
proceed vigorously without delay; and to 

these ends it is necessary to enact the pro- 
visions hereinafter set forth; and that the 
acquisition and the assembly of real property 
and the leasing or sale thereof for redevelop- 
ment pursuant to a project area redevelopment 
plan, all as provided in sections 5-701 to 
5-719, is hereby declared to be a public use. 


D.C. Code §5=702(d) (£) (k) 


The following terms, whenever used or | 
referred to in sections 5-701 to 5-719, shall, 
for the purposes of sections 5-701 to 5-719 
and unless a different intent clearly appears 
from the context, be construed as follows: 


(d) “Housing project" means any low-rent 
housing (as defined in the United States Housing 
Act of 1937, U.S.C., title 42, ch, 8), the 
development or administration of which is assisted 
by the United States Housing Authority. 


(£) "Lowerent housing" means safe and sari- 
itary housing within the financial reath of 
families of comparatively low income and, as a 
guide for the standard of rental to be used as 
a maximum at the time of the enactment of this 
law but not necessarily thereafter, it is specified 
that such housing shall be rented at not more 
than $13 per room per month, excluding utilities. 


(k) “Public low-rent housing" means low-rent 
housing, constructed by a public agency for 
families of low income, at rentals which (including 
the value or cost to tenants of heat, light, water, 
and cooking fuel) shall not exceed one-fifth of 
the highest net family income of families eligible 
for tenancy in such housing, as herein provided. 
The dwellings in public low-rent housing shall be 
available solely for such families of low income 
whose net family income does not exceed the maximum 


net family income failing within the lowest 
20 per centum by number of all famiiy incomes 
in the District of Columbia, as such maximum 
net family income shall have been determined, 
or from time to time redetermined after public 
hearing, by the District Commissioners. At 
the end of one year after the enactment of 
sections 5-701 to 5-719 this definition shall 
be reexamined by the Conmissioners for the 
District of Columbia end a public hearing shall 
be held thereon te determine whether adminis- 
trative or interpretiva difficulties or unsatis- 
factory progress in the provision of low-rent 
housing requies a modification thereof. Upon 
the conclusion of such hearing the Commissioners 
sheil forthwith mele recommendations to Congress 
whether said definition should be modified and, 
if so, to what extent, 


D.C. Code §5-707¢ ) 


. 


° 


(b} Familics aced by slum clearance or 


redevelopment under sections 5-701 to 5-719 shall 
be given prefercnece tenants to fill vacancies 


occurring in housins ciwmed or operated within the 
District of Columbia by Federal cr District of 
Columbia governmental agencies until appropriate 
housing is available to such femilies, 


D.C. Code §5-716 


From cand after the terminston of the period 
of one year, beginning Auzust 2, 1946, all authority 
grented by secticns 5-103 to 5-105, and 5-106 to 
5-116, to acquire, by prrenase, condemation, or gift, 
lands, buildings and structures, or any interest 
therein, is hereby trans‘erred to and vested in 
the Agency created bv sections 5-701 to 5-719. During 
said one~year pericd said authority may be exercised 
by the National Capital housing Authority only for 
projects that shall have teen approved by the Planning 
Commission and the District Commissioners: PROVIDED, 


HOWEVER, That failure of the Planning Commission 
or the District Commissioners to approve or 
disapprove in writing within sixty days after 

the submission by the National Capital Housing 
Authority shall be equivalent to a formal approval. 
Nothing contained in sections 5-103 to 5-105 

and 5-106 to 5-116 or in sections 5-701 to 5-719 
shall be interpreted as precluding the inclusion 
at any time of any alley or inhabited alley or 
alley dwelling or dwelling or sjuare containing 

an inhabited alley in a project area to be planned, 
acquired, and disposed of under the provisions of 
sections 5-701 to 5-719. Any real property 
acquired by the Agency under the authority of 
sections 5-103 to 5-105, and 5-106 to 5-116 may 

be transferred or may be sold or leased by the 
Agency as provided in sections 5-701 to 5-719 

for real property acquired for a project area 
redevelopment. The National Capital Housing . 
Authority is hereby declared to be a redevelopment 
company and is hereby granted the power to purchase 
or lease redevelopment areas or parts thereof 

from the Agency in accordance with the provisions 
of sections 5-701 to 5-719. 


D.C. Code §5-717a(f) (g) 


(f) With respect to any project or projects 
undertaken by the Agency which are financed in 
accordance with this section with assistance under 
title I of the Housing Act of 1949, as amended = 


(1) sections 5-702(£), 5-702(k), and 
5-706(g), and the last sentence of section 
5-705(b)(2) shall not be applicable to those 
pieces of real property which, in accordance 
with the approved project area redevelopment 
plan, are to be devoted to public housing to 
be undertaken under Public Law 307, Seventy- 
third Congress, approved June 12, 1934, as 
amended... . 


(g) It is the purpose and intent of 
this section to authorize the District 
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Commissioners and the appropriate agencies 
operating within the District of Columbia 

to do any and all things necessary to secure 
financial aid under title I of the Housing 

Act of 1949, as amended. The District of 
Columbia Redevelopment Land Agency is hereby 
declared to be a local public agency for all 

of the purposes of title I of the Housing Act 
of 1949, as amended. As such a local public 
agency for all of the purposes of title I 

of the Housing Act of 1949, as amended, the 
Agency is also authorized to borrow money 

from the Administrator or from private sources 
as contemplated by title I of the Housing Act 

of 1949, as amended, to issue its obligations 
evidencing such loans, and to pledge as security 
for the payment of such loans, and the interest 
thereon, the property, income, revenues, and 
other assets acquired in connection with the 
projects financed in accordance with this 
section with assistance wmder title I of the 
Housing Act of 1949, as amended, but such obliga- 
tions or such pledge shall not constitute a debt 
or obligation of either the United States or 

of the District of Columbia. 


D.C. Code §5-718(b): 


(b) Any power granted the District Commissioners 
or any District or Federal agency by the District 
of Columbia Code or by any statute, may, in addition 
to the purposes now specified, be exercised in 
furtherance of the protection or carrying out of 
any redevelopnent plan or modification made and 
approved under sections 5-701 to 5-719. 


Administrative Procedure Act, 80 Stat. 381. 


5 U.S.C. §551 
For the purpose of this subchapter — 


(1) "agency" means each authority of the 
Governmert of the United States, whether or not 
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it is within or subject to review by another 
agency, but does not include -~- 


(A) the Congress; 

(B) the courts of the United States; 

(C) the governments of the territories 
or possessions of the United States; 

(D) the government of the District of Columbia; 
or except as to the requirements of section 
552 of this title - 

(E) agencies composed of ~epresentatives of the 
parties or of representatives of organizations 
of the parties to the disputes determined by them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field 
in time of war or in occupied territory; or 

(H) functions conferred by sections 1738, 1739, 
1743, and 1744 of title 12; chapter 2 of 
title 41; cox sections 1622, 1884, 1891-1902, 
and former section i641(b)(2), of title 50, 
appendix; 


(4) "rule" means the whole or a part of 
an gency statement or general or particular 
applicability end future effect designed to 
implement, interpret, or prescribe law or policy 
or describing the organization, procedure, or 
practice requirements of an agency and includes 
the approval or prescription for the future of 
rates, wages, corporate or finencial structures 
or reorganizaticns thereof, prices, facilities, 
applicances, services or allowances therefor or 
of valuations, costs, or accounting, or practices 
bearing on any of the foregoing; 


(S) “rule making" means agency process for 
formulating, amending, or repealing a rule; 


(12) "agency proceeding" means an agency process 
as defined by parsgraphs (5), (7), and (9) of this 
section; and 
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(13) “agency action" inctudes the whole 
or a part of an agency rule, order, license, 
sanction, relief, or the equivalent or denial 
thereof, or failure to act. 


5 U.S.C. §553: 


(a) This section applies, according to the 
provisions thereof, except to the extent that 
there is invoived — 


(1) a military or foreign affairs function 
of the United States; or 


(2) a matter relating to agency management 
or personnel or to public property, loans, grants, 
benefits, or contracts. 


(b) General notice of proposed rule making shall 
be published in the Federal Register, unless persons 
subject thereto are named and either personally served 
or otherwise have actual notice thereof in accordance 
with law. The notice shall include — 


(1) a statement of the time, place, and 
nature of public rule making proceedings; 


(2) reference to the legal authority under 
which the rule is proposed; and 


(3) either the terms or substance of the 
proposed rule or a description of the subjects 
and issues involved. 


Except when notice or hearing is required by statute, 
this subsection does not apply - 


(A) to interpretative rules, general 
statements of policy, or rules of agency organiza- 
tion, procedure, or practice; or 


(B) when the agency for good cause finds 
(and incorporates the finding and a brief statement 
of reasons therefor in the rules issued) that notice 
and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


(c) After notice required by this section, the 
agency shall give interested persons an opportunity 
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to participate in the rule making through 
submission of written data, views, or argu- 
ments with or without opportunity for oral 
presentation. After consideration of the 
relevant matter presented, the agency shall 
incorporate in the rules adopted a concise 
general statement of their basis and purpose. 
When rules are required by statute to be made 
on the record after opportunity for an agency 
hearing, sections 556 and 557 of this title 
apply instead of this subsection. 


(d) The required publication or service 
of a substantive rule shall be made not less 
than 30 days before its effective date, except = 


(1) a substantive rule which grants or 
recognizes an exemption or relieves a 
restriction; 


(2) interpretative rules and statements 
of policy; or 


(3) as otherwise provided by the agency 
for good cause found and published with the 
rule. 


(e) Each agency shall give an interested person 
the right to petition for the issuance, amendment, or 
repeal of a rule. 


ousing and Urban Development Act of 1969, 83 Stat. 379: 


‘ PUBLIC HOUSING ANNUAL CONTRIBUTIONS 

* SEC. 212. (&) The proviso in section 10(b) of the United 

, States Housing Act of 1937 is amended by inserting after 
"any contract" the following: ", although not limited to debt 
service requirements,". 

; (b) The first sentence of section 10(e) of such 

“Act is amended by striking out "$150,000,000 on July 1 in 

. each of the years 1969 and 1970" and inserting in lieu thereof 
"$225,000,000 on July 1, 1969, and $170,000,000 on July 1, 1970". 
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REDUCED RENTALS FOR VERY LOW INCOME TENANTS OF 
HOUSING PROJECTS 


SEC. 213. (a) The second paragraph of section 2(1) of the 
United States Housing Act of 1937 is amended by inserting after 
"rents" the following: "(which may not exceed one-fourth of the 
family's income, as defined by the Secretary)". 


(b) The requirement in section 2(1) of the United States Housing 
Act of 1937 that the rents fixed by public housing agencies may not 
exceed one-fourth of a low-rent housing tenant's income shall be 
effective not later than ninety days following the date of the 
enactment of this Act. The requirement shall not apply in any 
case in which the Secretary of Housing and Urban Development deter- 
mines that limiting the rent of any tenant or class of tenants, 
as provided by such section 2(1), will result in a reduction in the 

amount of welfare assistance which would otherwise be provided to 
such tenant or class of tenants by a public agency. 


{c) The second sentence of section 14 of the United States 
Housing Act of 1937 is amended by inserting after "Government." 
the following: “or is necessary to insure the low-rent character 
of the project involved,". 


Federal Register Act, 49 Stat. 500: 


> 


44 USC § 305(b): 


(b) In addition to the foregoing there shall also be 
published in the Federal Register such other documents or 
classes of documents as may be authorized to be published 
pursuant hereto by regulations prescribed hereunder with 
the approval of the President, but in no case shall com- 
ments or news items of any character whatsoever be a au- 
thorized to be published in the Federal Register. 


44 USC § 306: 


There is established a permanent Administrative Com- 
mittee of the Federal Register three members consisting 
of the Archivist or Acting Archivist, who shall be chair- 
man, an officer of the Department of Justice designated 
by the Attorney General, and the Public Printer or Acting 
Public Printer. The Administrator of General Services 
shall act as secretary of the committee. The committee 
shall prescribe, with the approval of the President, 
regulations for carrying out the provisions of this chap- 
ter. Such regulations shall provide, among other things: 
(a) The manner of certification of copies required to be 
certified under section 302 of this title, which certifi- 
cation may be permitted to be based upon confirmed com- 
munications from outside of the District of Columbia: 

(b) the documents which shall be authorized pursuant to 
section 305(b) of this title to be published in the Fed- 
eral Register... . 


1. C.F.R. § 11.2 Documents having general applicability and 
legal effect. 


Every document issued under a proper authority prescribing 
a penalty or a course of conduct, conferring a right, privilege, 
authority, or immunity, or imposing an obligation, and relevant 
or applicable to the general public, the members of a class, or 
the persons of a locality, as distinguished from named individu- 
als or organizations, is hereby determined to have general ap- 
plicability and legal effect. Such documents shall be filed with 
the office and published in the Federal Register. 


Low-Rent Housing: Income Limits, Rents, and Occupancy Handbook, 
RHA 7465.1 (June 1969) 


1. Introduction. This Hdbk. incorporates the current 
statutory requirements on income limits, rents, and oc- 
cupancy; requirements under the Civil Rights Act” of ©. 
1964 as they relate to the use and occupancy of low-rent 
housing; and requirements relating to termination of 
tenancy. The provisions of Annual Contributions and 
Administration Contracts which are inconsistent with 
this Hdbk. are hereby waived. 


Low-Rent Management Manual, § J) (June 1968): 


Tnis Management Manual contains PHA requirements which 
supplement provisions of the Annual Contributions Con-. 
tract applicable to project management. These require- 
ments are the minimum considered consistent with fulfill- 
ing Federal responsibilities under the United States 
Housing Act of 1937, as amended. 


NCHA Manual § 4120: 
Section 1. Conditions Governing Eligibility 


A. Eligibility for Admission. There are to be eligible 


fsr admission to -11 Low-rent housing >rojects »pera- 
ted by this Authority only those applicants: 


1. Who qualify as a family (see section X.A.): 
2. Whose net income less 


a. An exemption of all periodic amounts paid by 
the U. S. Government for disability or death 
occurring in connection with Military or Naval 
service of the United States. 


Does not exceed the applicable income limits for 
admission set forth in Section II; 


Who, except as stated in the PROVISO condluding 
this subparagraph, are 


Living in unsafe, insanitary or overcrowded dwell- 
ings (See Section 111.A.); or 


To be displaced by any low-rent housing project 
or by any public sium-clearance, redevelopment, 
or urban renewal project, or through action of a 
public body or court eithet through. the enforce- 
ment of housing standards of through the demoli- 
tion, closing, or the improvement of a dwelling 
unit of units; or 


Qualified otherwise as 4 "displaced family" undet 
the Housing and Urban Development Act of 1965 by 
reason of being a family whose present or former 
dwelling is situated in an area determined by the 
Small Business Administration subsequent to April 
1, 1965, to have been affected by natural disaster, 
and which dwelling has been extensively damaged or 
destroyed as a result of such disaster; or 


About to be without housing as a result of a court 
order or eviction due to causes other than the 
fault of the tenant (see Section 111, D. and E.}: 
or 


Actually without housing due to causes other than 
the fault of the tenant (see Section 111.E.); 


Section II. INCOME LIMITS 


Maximum income limits for admission and continued occupancy are 
set forth below, provided, however, that with respect to dis- 
placed families, admission income limits shall be the amounts 
shown in the continued occupancy column below, with exemptions 
as provided for admission. No minimum income limits are estab- 
lished. 


: : NET FAMILY INCOME AFTER EXEMPTIONS 


NUMBER _OF PERSONS ADMISS ION CONTINUED 
OCCUPANCY 


$ 3300 4100 
(Income Limits cont'd) 


(Income Limits cont'd) 


NET FAMILY INCOME AFTER EXEMPTIONS 


CONTINUED 
NUMBER OF PERSONS ADMISSION OCCUPANCY 


2 $ 4300 5400 
3 4700 
5100 
5400 
5700 
6000 
8 6300 
9 6500 


10 or more 6900 


Section V. RENTS. 
A. RENT SCALE. Tenants of this authority are to be charged 
rents in accordance with the Rent Scale attached as 


Exhibit 1. 
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SECTION VI. OCCUPANCY STANDARDS. 


A. General Standards. In applying the following standards 
every member of the family, regardless of age, shall be 
considered a person: 


Number Number of Persons 


of Admission Continued Occupancy 


Bedrooms Minimum Maximum Minimum Maximum 


GUO WINr O 
avail bead 
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1 
Admission Standards 


1. Applicants shall be assigned to dwellings which con- 
sist of the number of rooms necessary, but no greater 
than necessary, to provide decent, safe and sanitary 
accommodations without overcrowding. 


SECTION VII. RECEIPT OF APPLICATIONS AND DETERMINATION OF 
ELIGIBILITY. 


Purpose. The Executive Director shall prescribe the basic 
Steps which are to be taken in obtaining, documenting, and 
verifying information from applicant families for the pur- 
pose of (a) determining whether they meet the conditions 

of eligibility for admission set forth in Section I, (b) 
applying the preference requirements established in Sec- 
tion IV; (c) determining the Gross Rent in accordance with 
Section V; and (d) determining the size of dwelling required 
in accordance with Section VI. 


Certification. As a part of the application record of 
each applicant determined to be eligible for admission 
the Chief of the Housing Anplications Section is to cer- 
tify that an investigation has been made of such family 
and that on the basis of this investigiation it has been 
determined that the applicant and his family meet all the 
conditions governing eligibility. 
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SECTION IX. RE-EXAMINATION OF TENANT ELIGIBILITY AND 
REDETERMINATION OF NET FAMILY INCOME. 


oe 


D. Interim Redetermination of Net Family Income and Ad- 
justment of Rent. The Executive Director is authorized 
to establish requirements for: Tenant reporting changes 
in family composition, employment, and/or income between 
times of as well as for regular re-examination; condit- 
ions for adjustment in rent; and conditions for eligi- 
bility determination. 


SECTION X. DEFINITION OF TERMS. 


L. Aggregate Family Income: 


1. “Aggregate Family Income: means all the income from any 
source whatsoever before deductions or exemptions.“ antici- 
pated to be received during the twelve months fol- 
lowing admission or redetermination of net family 
income {as the case may be) by all persons including 
minors, actually occupying, or who are actually to 
occupy, the dwelling, and by a family head temporarily 
separated from the grows. In determining aggregate 
family income, due regard is to be given to both the 
current and vrospective rate of income and the actual 
income received in the twelve months immediately pre- 
ceding the date computation is made. 


Aggregate Family Income Is Ts Include: 


a. The full amount, before any payroll deduction, 
of wages and salaries, including compensation 
from overtime and all other compensation for 
personal services (such as commissions, fees, 
tips, and bonuses) but excluding meals and car- 
fare unless their cash value is included in the 
total pay rate. 


Net income from the operation of a business 
or profession. 


interest, dividends, and net income of any kind 
from real or personal proverty. 


The full amount received from annuities, pneri- 
odic payments derived from insurance policies, 
retirement income, pensions, periodic benefits 
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for disability or death, and other similar 
types of periodic receipts. 


Payments in lieu of earnings, such as unem- 
ployment and disability compensation, social 
security benefits, workmen's compensation 

and dismissal wages, excluding however, lump- 
sum payments under health and accident insur- 
ance and under workmen's compensation. 


Cash relief receipts and the value of deter- 
minable relief allowance in kind, including 
rental allowances. 


Periodic and determinable allowances, such 
as family maintenance during temporary 
unemployment, ox to permit school attendance, 
including amounts received from any persons 
not residing in the dwelling. 


The full amount received for the care of 
foster children. 


All regular pay, special payments, and 


allowances (such as longevity, oversea duty, 
rental allowances, allowances for dependents, 
etc., but excluding allowances for meals) 
received by a member of the armed forces who 
is the head of the family, whether or not he 
is living in the dwelling or by any other 
member of the armed forces who is living in 
the dwelling. 


U.S. Government subsistence allowances for 
education or training received by a former 
member of the armed forces who is the head 

of the family whether or not he is living in 
the dwelling or by any other former member of 
the armed forces who is living in the dwelling. 
In the case of veterans and nonveterans recei- 
ving scholarships from other sources, the full 
amount of such scholarships must be included 
and deductions may not be made for tuition and 
other educational expenses. 


3. The following are not to be considered as income and 
are not, therefore, to be included in aggregate 
family income: 


Lhe 
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Amounts which are specifically received for, 
or are a reimbursement of, the costs of ill- 
ness or medical care. 


Casual and irregular gifts. 


Lump-sum additions to family assets, such 

as inheritances, insurance payments, capital 
gains, and settlements for personal or pro- 
perty losses. If such sums are substantial, 
the family may be ineligible in accordance 
with the net assets test for eligibility. 


The income of a person necessarily residing 
with a family by reason of employment by or 
for the family (1) to permit the employment 
of a sole wage earner, or (2) for the health 
and welfare of a sick or incapacitated member. 


Payments made to a minor member of the family, 
other than a minor who is also a head of a 
family, which are vaid for participation in 
such youth employment opportunity and training 
programs as amy from time to time be so desig- 
nated by the Executive Director. 


Non-cash scholarship grants paid to a recog- 
nized educational institution on behalf of a 
member of the family, other than the head of 
the family, his spouse or other lessee by an 
accepted organization, foundation or fund. 


NET FAMILY INCOME: 


"Net Family Income" means "aggregate family income" 
less deductions specified below and anticipated 
during the twelve-month neriod for which aggregate 
family income is estimated. 


a. 


Amounts paid for the care of children under 15 
years of age or for sick or incapacitated family 
members to permit employment of family members, 
provided that (1) no other member of the family 
is physically or otherwise able to provide the 
necessary care; (2) the deduction per week shall 
not exceed $12.50 for one person, $22.09 for two 
persons, and $30.99 for three or more, and 


(3) the amount deducted shall not exceed one- 
half of the amount of income produced by the 
lowest paid employed family member; provided 
further, that this deduction shall not apply 

to amounts paid to in-residents (see defini- 
tions A and L.3.d.); and, provided further, 
that amounts paid by the Department of Public 
Welfare directly to a child day care establish- 
ment or for other day care arrangement shall 

be deducted in their entirety regardless of the 
amount. 


In the case of a member of the Armed Forces 
who is the family head and who is stationed 
away from home, $75 per month to cover nece- 
ssary occupational expenses, but not in excess 
of the balance of his pay after his portion of 
the dependency allowance has been deducted. 


SECTION XI. METHODS AND PROCEDURES. 


A. The Executive Director is authorized to establish the 
necessary methods and procedures (consistent with those 
recommended by the Public Housing Administration) effec- 
tively to carry out and accomplish the policies herein 
established. 


A Manual § 4531: 


31.2. Objectives. 


-. 31.21 Social Objective. Public housing provides.an-° ~~... 

ecsential sub’sc sezvi.ce with a social objective. - -- 
NCHA builds and manages housinz in the District 
of Columbia for a cross section of the low-income 

-vart of the ponulation at rents it can afford. to _ 
pay. By means of subsidized rents and sound 

“management, NCHA provides a service to the com- - 
munity and an opportunity for the social and 

.economic progress of its tenants... .- 


Lease Obligation. Since rents are based on total ._ 
net family income and no family pays more than a 
fair share-of its income for rent, the Authority _ 
must require each tenant to pay promptly his rent 
and other charges that accrue, in accordance with 
the terms of his lease agreement. 
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STATEMENT 
This appeal is from the denial of plaintiffs’ motion for 
a preliminary injunction on December 24th, 1969. Plaintiff, 
proceeding in forma pauperis and the certified representative 
of a class of 6,000 public housing tenant families in the District 


of Columbia, seeks to enjoin a general rent increase under the 


graded rent schedule promulgated by defendant officials of the 


National Capital Housing Authority (NCHA) and approved by defen- 
dant officials of the Department of Housing and Urban Development 
(HUD), originally scheduled for November lst, 1969 and implemented, 
as modified by § 213 of the Housing and Urban Development Act of 
1969, 83 Stat. 379, on July lst, 1970. The basis for the District 
Court's action was that plaintiffs had shown no substantial like- 
lihood of success on the merits. 

This Court enjoined the rent increase pending appeal on Dec- 
ember 29th, 1969 and, as modified on January 15th, 1970 continued 
to stay it until § 213 should be implemented. On November 25th, 
1970 this Court, upon consideration of the merits of the appeal, 
affirmed the order of the District Court per curiam. 

The basic facts are uncontroverted; plaintiffs by NCHA Order 
69-18 are subjected to a substantial general rent increase which 
defendants concede averages at least $11.00 per month at a time 
when tenants’ income, as a class, has not increased since the 
last general rent increase. The increase was adopted by NCHA and 


approved by HUD without any tenant participation whatever and was 


he 9 
justified solely on the basis of NCHA's insolvency at a time 
when it was not receiving from HUD the maximum annual contribu- 
tion to which it is entitled under the United States Housing Act. 

Plaintiffs now respectfully suggest that this Court order a 
rehearing ‘n banc of this appeal. 

ARGUMENT 

Plaintiff is’ sensible that, pursuant to Fed. R. App. Pro. 
35, a rehearing ‘n banc following the decision of a division of 
this Court is not favored. Nonetheless plaintiff would submit that 
the requisite extraordinary circumstances justify such considera- 
tion in this case: 1) the appeal involves questions of exceptional 
importance; 2) such consideration is necessary to maintain the 
uniformity of this Court's decisions; 3) the opinion of the Divi- 
sion does not consider fully the merits of the appeal and its 
legal basis is faulty. 

This Appeal Bees Questions 
of Exceptional Importance. 

This appeal, so far as plaintiff is aware, raises for the 

first time questions relating to the procedural requirements - 


regulatory, statutory and constitutional - respecting the fixing 


of rents in public housing. ‘This program operates some 800,000 


1 
units throughout the country housing some 3,000,000 persons. The 


i/ See Affidavit of Norman Watson, Joint Appendix p.190 

N.T.0. v. H.U.D. No. 24,168, for the number of units. The average 
of 3.69 persons per family is found in HUD, Families in Low-rent 
Projects RHS-225.1 (June 1969). 
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opinion of the Division rendered November 25th, 1970 has drastic 
impact upon this group's chance to secure meaningful participation 
in decisions affecting an essential of life. As noted by Congress, 
rent increases are increasingly common as long as inflation raises 
operating costs for public housing faster than tenant incomes in- 
epee es HUD refuses to provide authorized subsidies. 

In addition this appeal presents another occasion for this Court 
to vindicate, as it has so consistently done in the past, the public 
interest in insuring affected parties reasonable Rariet patton in 
administrative processes. 

Finally, while a ruling on a preliminary injunction is not 
generally an occasion to dispose of the merits, the essential facts, 
and certainly the procedural facts, in this case are not in dispute. 
The opinion of the Division leaves no doubt that plaintiffs have 
no chance of winning on the merits as to any legal issue. Accord- 


ingly further proceedings in the District Court would probably be 


fruitless and plaintiffs submit that this case is now ripe for 
P) 


?n_ bane consideration. 
II. 
In Bane Consideration Is Necessary 
To Maintain Uniformity In the 
Decisions of This Court. 


2/ See Senate Rep. 392, 91st Congress, Ist Session (1969) at 16; 
House Rep. 539, 91st Cong., lst Session (1969) at 14; House Rep. 
740, 91st Cong., 1st Session (1969) at 32. 

3/ See Sen. Rep. 1216, 91st Cong. 2d Sess. (1970) at 16. 

4/ See, e.g., N.W.R.O. v. Finch, U.S. App. D.C.__, 429 F.2d 725 
(1970); Environmental Defense Fund v. Hardin, _U.S. App. D.C._., 

428 F. oa 1093 “C9; 0); Office of Commmications of United Church. of 
Christ v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 994 (1966). 

5/ See N.W.R.O. v. Finch, supra at 429 F.2d 727 and n.3. 
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The opinion of the Division concludes that plaintiffs have 
shown no substantial likelihood of success on the merits. Yet 
two other divisions of this Court entered or modified injunctions 
pending appeal in this case. Finding that plaintiffs showed a 


substantial likelihood of success on the merits of the appeal was 


@ prerequisite for these orders. Virginia Petroleum Jobbers Ass'n. 


v. FRC, 104 U.S. App. D.C. 106, 110, 259 F.2d 921, 925 (1953). 
Th< the opinion of the Division is irreconcilable with the orders 
of two other Divisions of this Court. 

Secondly, the opinion is inconsistent with this Court's opinion 
in N.W.R.O. v. Finch, _ U.S. App. D.C.__, 429 F.2d 725 (1970) 
decided after the briefing of this appeal. That case upheld the 
right of welfare recipients to intervene in a statutorily-required 
conformity hearing before the Secretary of Health, Education and 
Welfare to determine whether a state welfare plan met Federal re- 
quirements . Having found that the plaintiffs could obtain judi- 
cial review of the proceeding, this Court concluded, “The right to 
judicial review cannot be taken as fully realized, however, if 
appellants are excluded from participating in the proceeding to be 
reviewed.’ 429 F.2d at 736. 

Here plaintiff seeks to review HUD approval pursuant to 42 USC 
§ 1402(1) of an NCHA rent-fixing, a proceeding both initially and 
On approval analogous to rate-fixing, as the opinion of the Division 


recognizes. Plaintiffs’ standing to seek such review is not 
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challenged and, despite the Government's poncentionse both the 
District Court and the Division proceeded to review the merits 
of plaintiffs' case. Further, this Court has repeatedly upheld 
the right of rate-payers = consumers to seek judicial review of 
administrative se gkeeae This being so, the exclusion of 
plaintiffs from the original administrative proceeding was clearly 
erroneous under the authority of N.W.R.0O. 
IIL. 
The Opinion of the Division Does 
Not Consider Fullv the Merits of 


the Appeal and Its Legal Basis Is 
Faulty. 


While concluding that plaintiffs have no substantial likelihood 


of success on the merits, the opinion of the Division does not dis- 
cuss several important issues fully briefed by the parties. It thus 
rejects sub silentio plaintiffs' substantive challenges: 1) that 
NCHA Order 69-18 violates § 3(k) of the D.C. Redevelopment Act of 
1945, 53 Stat. 441, D.C. Code § 5-701 et seq. (1967) as applicable 
to virtually all NCHA projects by § 5(b), D.C. Code § 5-707(b) 
(1967); 2) that, consistent with the U.S. Housing Act, a general 
rent increase may not be approved when tenant incomes have not, as 

a class, increased and where the public housing agency has been 
denied the maximum annual contribution available under the Act; 

67 See, e.g., Lynchburg Ges Co. v. FPC, 119 U.S. App. D.C. 23, 336 
F.2d 942 (1964); Public Service Commission v. FPC, 117 U.S. App. D.C. 
195, 327 F.2d 393 (1964); Bebchick v. Public Utilities Commission, 
109 U.S. App. D.C. 298, 287 F.2d 337 (1961); United States v. Public 


Utilities Commission, 80 App. D.C. 227, 151 F.2d 609 (1945). See 
generally K. Davis, Administrative Law Treatise § 22.12 (1958). 
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3) that the policy and provisions of the 1969 HUD Act render the 
rent increase arbitrary and unreasonable. 

Further the opinion rejects sub silentio an important proce- 
dural challenge to which, at the Division's request, a good part 
of oral argument was devoted by plaintiff's counsel: that the 
promulgation of Order €9-18 without any tenant participation 
violated mandatory HUD regulations issued pursuant to the U.S. 
Housing Act. Any implicit conclusion by the Division that these 
Circulars were invalid to restrict the "maximum responsibility" 
of NCHA under the Act cannot prevail in view of the Supreme Court 's/ 


finding that similar procedural requirements in an earlier HUD 


Circular relating to terminations of tenancy did not so violate 


the Act. Thorpe v. Housing Authority of Durham, 393 U.S. 268, 277 : 


-73 (1969). 

The express legal bases for the opinion are also faulty. The 
Division relies entirely on the "maximum responsibility” language 
of § 1 of the U.S. Housing Act to reject plaintiff's contention 
of a statutory right to a hearing. The opinion does not cite the 
pertinent language in full, omitting the concluding phrases: ''(sub- 
ject to the approval of the Authority), with due consideration to 
accomplishing, the objectives of this chapter while effecting 
economies.’ The legislative history before the Court clearly shows 
that in enacting this provision Congress was concerned with a slow- 


down in new public housing construction occasioned by 


7/ 
overcentralization of the program. Nonetheless HUD's approval 


function is substantial and based upon two criterion both bearing 
upon the issues on this appeal: do the rents fixed maintain the 
low-rent character of the projects and do they maintain financial 
solvency. The “due consideration" of “the objectives" of the Act 
incumbent upon local housing authorities under this section obvi- 
ously contemplate the participation of tenants in the consideration 
of specific facts relating to them mandated under § 2(1), 42 usc 

§ 1402(1). There is no evidence to suggest that tenant partici- 
pation would cause costly and damaging delays. Indeed the record 
shows that while NCHA and HUD were negotiating about Order 69-18, 
NCHA was meeting with a group oe representatives and rebuff- 


ing their requests to participate. The argument that delay and 


innundation of the administrative process will result from expanded 
10/ 


participation has been repeatedly rejected by this Court; adminis- 
trators have ample power to regulate proceedings to ensure that 
they are expeditious and relevant. There is certainly no evidence 


SO LS IS XS ET : — : 
i’ The legislative history is zxhibit 4, Defendants’ Supplemental 
Memorandum of Points and Authorities In Support of Defendants' 
Motion to Dismiss. See Sen. Rep. 41 (Feb. 9, 1959) at 23; House 


Rep. 86 (Feb. 27, 1959) at 29. 
8/ See Exhibit 4, supra, House Rep. 566 (June 19, 1959) at 49. 
9/ See Affidavits of Sinclaire Wylie (R. 21) and Thelma Jones (R.52 


10/ N.W.R.O. v. Finch, supra at 429 F.2d 733-39; Office of 
Communication. of United Church of Christ v. F.C.C., supra at 359 
F.2d 1006; Virginia Petroleum Jobbers Ass'n. v. F.P.C., 105 U.S. 
App. D.C. 172, 176 n.1, 265 F.2d 364, 367 n.1 (1959). 


to support the Division's suggestion that congressional concern 
over construction delays caused by HUD also intended the preelu- 
sion o€ tenant participation in rent-fixing. 

The Division rejected plaintiffs' due process right to a 
hearing in relying entirely on Hahn v. Gottlieb, 439 #.2¢ 1243 (1st 
Cir. Aug. 14th, 1970) to characterize rent-fixing as rate-making 
and then to conclude that adjudicatory safeguards were unnecessary 
in rate-making Broce ey This conclusion flies in the face of 
several Supreme Court LS a decision of this court indeed 


the Supreme Court in Goldberg v. Kelly, 3$7 U.S. 254 (1970), relied 


on several rate-making cases to ascertain relevant due process 
3/ 


requirements for pre-termination welfare hearings. 
In distinguishing Goldberg, the Division again relied on Hahn 


for the proposition that plaintiffs are not legally entitled to 

14/ 
low rents in public housing. While every eligible poor person 
11’ Ohio Bell Telephone Co. v. PUC, 301 U.S. 292, 302-05 (1937); 
Morgan v. United States, 293 U.S. 468, 480 (1936); U.S. v. Abilene 
Southern Ry., 265 U.S. 274, 238-39 (1924); Wichita R. & Light Co. 
v- PUC, 260 U.S. 438, 57-59 (1922); I.C.C. v. Louisville & N.R. Co., 
227 U.S. 38, 93-S4 (1913). See K. Davis, Administrative Law Treatise 
§ 5.01 n.1 (1953). The only authority cited by the Hahn court does not | 
support this proposition. In Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294 (1933),the Court denied quasi-judicial 
safeguards in a proceeding it characterized as investigatory and 
expressly distinguished from rate-making. 288 U.S. at 318. See 
Hannah v. Larche, 363 U.S. 420 (1960). 


12/ Jordan v. Am, Eagle Fire Ins. Co., 33 U.S. App. D.C. 192, 199, 
169 F.2d 281, 288 (1948). 


13/ Chio Bell Telephone Co. v. PUC, supra; Wichita R. & Light Co. 
v. PUC, supra; U.S. v. Abilene So. Ry., supra; I.C.C. v. Louisville 
& N.R. Co., supra. 


14/ A careful reading of Goldberg discloses that authorities cited 
to support the requirement of due process hearing (cont'd.) 
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may not be entitled to a public housing tenancy with subsidized 


rents because of the limitations ef the program, once the person 
15/ . 


becomes a tenant, the statutory framework and regulations imple- 
1é/ 
menting it do guarantee tenents,. as a class, rents within their 


financial reach consistent with project solvency. Further the 


tenant has an individual legal entitlement to consideration of 
17/ 
his rent-paying ability in rent-fixing. That the rent increase 


may be small is irrelevant. It may not be. The reasonable threat 
of harm - not the actuality, which the fair procedures contended 
for alone would properly reveal ~ should trigger Consciostonell 
safeguards. In the welfare context courts have not hesitated to 


extend due process safeguards to deterininations to reduce welfare 


14/7 (cont'd.) 


safeguards for the withdrawal of public assistance did not themselves 
concern a matter of statutory entitlement, e.g., a retail liquor 
store license - public education or public employment and the 
approving quotation of Professor Reich includes air line routes, 

TV channels and government contracts in this category. None of 
these benefits can be granted to all those eligible, as of right, 

but once granted, their withdrawal must be attended by a due process 
hearing, 397 U.S. 262 and n.8. 


15/ 42 USC § 1402(1). 


16/ HUD, Low-Rent Housing Income Limits, Rents, and Occupancy 
Handbook RHA 7465.1 (1969) at 1; HUD, Consolidated Annual Contribu- 


tions Contract, Part II, §§ 201-02 (HUD-53011, Nov. 1969). 


17/ 42 USC § 1402(1) provides in pertinent part: 
- . . rents (which may not exceed one-fourth of the 
family's income, as defined by the Secretary) shall 
be fixed by the public housing agency and approved 
by the Authority after taking into consideration (A) 
the family size, composition, age, physical handicaps, 
and other factors which might affect the rent-paying 
ability of the family, and (B) the economic factors 
which affect the financial stability and solvency of 
the project. 


—atOn— 
13/ 
payments even though the reduction might be small. 


Finally, there is no evidence that plaintiffs are paying 
“substantially less rent than they would under commercial leases", 
Slip Cpinion at 4, unless the Division took judicial notice of 
District of Columbia rent structures. Even assuming the correct- 
ness of the assertion, plaintiffs cannot understand why it in any 
way vitiates the cruciality of a decision to raise their rents 
as persons of low income, subsistence budgets, and no alternative 

19/ 
housing. 

CONCLUSION 
Plaintiffs conclude that, for the foregoing reasons, this 


Court should order a rehearing in banc of their appeal. 


Respectfully submitted, 


j i 
SAMUEL B. ABBOTT 
416 Fifth Street, N.W. 
Washington, D.C. 20001 
Attorney for Plaintiffs-appellants. 


13/ Goliday v. Robinson, 305 F. Supp. 1224 (N.D. Ill. 1969) (three- 
judge court), remanded for further proceedings on this issue, U.S. 
__» 90 S. Ct. 1722 (1970); Barnett v. Lindsay, No. C-323-69 (D._ 
Utah, April 2, 1970) (three-judge court), Pov. L. Rep. 7 11,370. 


is’ C£. Rothstein v. 'yman, 303 F. Supp. 339, 346-47 and n.3 
(S.D.N.Y. 1969) (three-judge court). It should be noted that the 
rationale of Hahn is clearly inapplicable as plaintiffs are not 
eligible for rent supplement programs (Slip op. at 4). 
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STATEMENT 


Plaintiffs would re-emphasize two ‘mportant facts glossed 
over by defendants in their Etetement of the Case (Brief for 
Appellees at 2-6). First, NCHA Order 69-18 is not the first*in- 
crease in public housing rents since 1962: Under the graded 
ront schedule each tenant hes suffered a rent increase each time 
that his income has increased substantially. Thus tke rent 


System provides automatically for rent increases. Rather Order 


69-18 is the recission of one rent system and the promulgation 


of another requiring an increased percentage of the economic 
rental for the unit to be born by the tenant throughout all in- 
come levels. Thus it represents a new -and reduced- structure 
for public assistance in the form ef subsidized housing, 

Second, the lee-es which plaintiffs signed were based upon 
the 1962 rent schedule and plaintiffs covenanted to pay increas- 
ed amounts up to the meximum as their income increased. Thus 
@n essential term of their tenencies was the 1962 rent schedule. 
Defendants, by imposing a new rent schedule, terminated those 
tenancies. This was the necessary holding of the District Court 
in requiring the statutory 30-day notice of the rent increases. 


(Conclusion of Law #1, Order of November 6, 1969). 


The Establishment of Rents Under the 
U.S. Housing Act Is Justiciable 

While the defendants "acknowledge recent holdings that 
right of review should not be cut off unless there is persua- 
sive reason to believe that such was the purpose of Congress," 
they contend that maximum discretion has been vested in local 
housing authorities in the fixing of rents evincing such a 
Congressional purpose. (Brief for Appellees at 34) 

It should be noted, first, that no discretion can be vest- 
ed in admtnistrative agencies which shields unconstitutional 
action from judicial ase Plaintiffs herein contend that 


defendants’ actions in fixing rents are discriminatory, arbi- 


trary and deny them procedural due process. Such rights do 


if See Abbott Laboratories v. Gardner, 387 U.S. 136 (1967), 
cases cited therein and at note 5 infra. 


2/ See, e.g. Joint Anti-Facist Refugee League v. McGrath, 341 


U.S. 123 (1957); Norwalk CORE v. Norwalk Redevelopment Agency, 
395 F.2d 320 (2d Cir. 1968); Holmes v. New York City Housing 


Authority, 398 F.2d 262 (2d Cir. 1968)3 Gonzales v. Freeman, 188 
U.S. App. D.C. 180, 334 F.2d 570 (1964). 
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not flow from an express statutory grant but arise from plain- 


tiffs’ status as public housing tenants, the recipients of 
public assistance in the form of subsidized housing. 

Second, plaintiffs contend that defendants’ fixing of 
rents is governed not only by the U.S. Housing Act but also 
by the District of Columbia Redevelopment Act which, in plain 
terms, plainly applicable (see III infra), established a rent- 
income ratio violated by NCHA Order 69-18, 

Third, wkatever discretion defendant NCHA officials may 
have, it must be exercised according to reasonable regulations 
of HUD implementing the U.S. Housing Act. Defendant NCHA of- 
ficials do not deny the mandatory nature of these regulations 
and defendant HUD officials are bound by them until duly 
rescinded,. Plaintiffs contend that defendants' procedures in 
fixing rents violated HUD Circulars 3-22-68 and 12-17-68. 

Finally, defendants' reliance on the 1959 amendment to 
the Declaration of Policy provision in the U.S. Housing Act 
(§1, 42 U.S.C. §1401) as a grant of maximum discretion and as 
evidence of Congressional intent to preclude judicial review 
is not warranted by the terms of the amendment nor its legisla- 
tive history. The section speaks of maximum responsibility for 


the establishment of rents, not maximum discretion in establish- 


moe IP es 


ing them. Prior to this amending Language--and the amendment 


to Section 2(1}, 42 U.S.C. §1402(1),--the rents for public 
3h i 


housing had been fixed at 20% of income adminéstratively by 
HUD's predecessor agencies. A careful reading of the legisla- 
tive history relied on by defendants (Appellees’ Brief at 13) 
demonstrates that Congress was concerned with an over centrali- 
zation of the public housing program that delayed construction 
of new units and discouraged creative local administration. 
Further, the "financial reach" of tenants depended upon local 
conditions. Thus the maximum responsibility granted was vis & 
vis HUD, not the judiciary. Even so the local determination 
in fixing rents: 

"shall be submitted to the Public Housing 


Administration for its review and approval 


3/ Originally §2(1) of the U.S. Housing Act, 50 Stat. 888, provid- 
ed that the income of families, less certain exemptions, could 

not exceed 5 times the rental for the unit they occupied. This 
maximum ratio assured that moderate income families would not 

be admitted to housing projects. It did not 'fix' rents, how- 
ever, for any lesser ratio of income to rent complied with 

its terms: 4 to 1, 3 to 1 etc. HUD's predecessor agencies 

wrote into annual contributions contracts or lease agreements 
with local housing authorities the requirement that the rent 

be fixed at 20% of income. 


iS ble 


taking into account in such approval only the 
maintenance of the low income character of the 
projects and their financial solvency.‘' House 
Rept. No. 86, 86th Cong. Ist Sess. at 35, 


Thus basic administrative review is required and no intention 


whatever is evinced to cuteeff judicial review of the local agency 
4 


action and HUD's approval thereof, 


Cases relied upon by defendants do not suggest the contrary, 


Brand v. Chicago Housing Authority, 120 F.2d 786 (7th Cir. 1941) 


concerned a rent-fixing by the United States Housing Authority, 
pre-1959 Housing Act, which reduced rentals, Under §2(1) of 

U.S. Housing Act, 50 Stat. 888, the reduction in rent automatical- 
ly reduced the maximum eligible income to meet the 5 to 1 income- 
rent ratio therein required and plaintiffs were no longer eligible 


for public housing. 


4/ Indeed the most recent Congressional expression positively 
rebuts this. Despite the grant of maximum responsiblity for 
eligibility requirements in 42 U.S.C. §1401, Congress provid- 
ed in §214 of the Housing and Urban Development Act of 1969, 
P.L, 91-152, 83 Stat. 379, for a mandatory informal hearing 
for rejected applicants for public housing. The Senate Report 
(the provision was accepted by the House conferees) explained: 


Of course, the right of any rejected applicant to 
a public housing project to seek judicial review, 
either prior to or after a hearing, would not be 
affected by this section. Sen, Rept. 392, 91st 
Cong., lst Sess. at 17. 

[footnote 4/ con't. ] 


No statutory language prescribed the procedures or pre-requisites 
for rent-fixing and the court concluded, 

"Undoubtedly, the U.S. Housing Authority was en- 

powered to fix rentals, and to change them as 


circumstances and experience might justify." 
120 F.2d at 788. 


In Jarrett v. Norfolk Redevelopment and Housing Authorit > 

169 F.2d 409 (4th Cir. 1948) cert. denied 335 U.S. 886, the 
Statute--the Lanham Act--did provide that rents shall be "with- 
in [plaintiffs'] financial reach," 169 F.2d at 411 n.2, but 
plaintiffs did not contend that the increased rent was beyond 
their financial reach but that, had the Authority issued 60 
year bonds, the rent increases would create more than enough 
annual reserve to amortize them and was thus unnecessary. The 
court declined to find that 60 year bonds were required under 
the statute. The Court insisted, however: 

The authority was clothed with the duty of fixing 

rents in the light of the standards prescribed 

by the statutes. . .Only where the authority 

has transcended its legal powers, violated rules 

of law or abused its discretion may the courts 


intervene." Id. at 411. 


The case thus does not stand for the non-justiciability of 


[footnote 4/ con't%. If the maximum responsibility vested in 
local housing authority for eligibility requirements does not 
preclude judicial review of eligibility determinations, neither 
should that same responsibility preclude judicial review of 
rent determinations. 


5) 


public hausing rent determinations, 

A case more in point is Shanks Village Committee v. Cary, 197 
F.2d 212 (2d Cir. 1952), another case decided under the Lanham 
Act and construing the financial reach requirement noted in 
Jarrett. The Court held that, as a matter of law, increased 
operating costs could not justify increasing rents when the only 
requirement of the statute was that they be "within. the financial 
reach of families of servicemen and veterans with families." The 
propositions urged by plaintiffs herein are as clear and seF- 
evident from the similar provisions of the U.S. Housing Act: 
(1) If rents fixed for low-rent public housing are to be within 
the financial reach of families in the lowest income group de- 
fendants cannot, as does Order 69-18, require a minimum rent 
based only on unit size. (2) Defendants cannot justify rescind- 


ing the present rent schedule without any determination that it 


is erroneous as to plaintiffs' financial reach, to impose a 


substantially increased rent schedule which plaintiffs--denied 

an administrative hearing--have shown by affidavit to be beyond 
the financial reach of some at least in their class so long as 
their projects are not receiving the maximum subsédy that Congress 
authorized and directed to be provided in aid of their lLow-iant 


character. (3) If any factors reéevant to the tenant's rent- 


paying ability must be considered in fixing rents, then the tenant 


must have an opportunity to seek their consideration by defendants, 


Thus plaintiffs: submit that defendants have not overcome 
5/ 
the presumption of judicial review of agency action by showing 


"'clear and: convincing’ evidence of a contrary 
legislative. intent.'' Abbott Laboratories v. 
Gardner, 387 U.S. 136, 141 (1967). 


5/ The presumption has applied to judicial review of the administra- 
tion of various Federally-assisted and Federal welfare programs: 
£-g- King v. Smith, 392 U.S. 309 (1968) (AFDC program); Norwalk 
CORE v. Norwalk Redevelopment Agency, 395 F.2d 920 (2d Cir, 

1968) (urban renewal project); Merge v. Sharrott, 341 F.2d 989 

(3d Cir. 1965) (urban renewal project); Gonzales v. Freeman, 

118 U.S. App. D.C. 180, 334 F.2d 570 (1964) (Commodity Credit 
Corporation); Road Review League of Town of Bedford v. Boyd, 

270 F. Supp. 650 (S.D.N.Y. 1967) (interstate highway); Thomas 

v. Housing Authority of Little Rock, 282 F. Supp. 575 (E.D. 


Ark. 1967) (public housing); Colon v. Tompkins Square Neighbors, 
Inc., 289 F. Supp. 104 (S.D.NY.Y. 1968) (Federally-assisted 


housing); Powelton Civic Homeowners Ass'n v. HUD, 284 F. Supp. 
809 (E.D. Pa. 1968) (urban renewal); Harms v. Fedexzal Housing 
Administration, 256 F. Supp. 757 (D. Maryland 1966) (Federal 
mortgage insurance); Gervey v. Freeman, 264 F. Supp. 573 (D. 
Colo. 1967) (Federal crop support program). 


The Court Has Jurisdiction Over the 
Subject Matter of This Action 


A. The Doctrine of Sovereign Immunity Does Not Bar 
This Suit. 
Although the United States may not be sued in its own name 
absent its consent, it is the general rule that a private party 
may secure judicial redress against governments#fficials for conduct 
that contravenes constitutional, statutory, regulatory or other 


7/ 


applicable legal provisions or constitutes an abuse of discretion. 


As the Attorney General's Committee on Administration Procedure 


observed: 


6/ Before embarking on a discussion of the Sovereign immunity de- 
fense, it must be noted that it is in no event available to 

HUD defendants since 42 U.S.C. §§1404 a, 1405(b) authorize suit 
against these defendants a fortiori in authorizing suits against 
the United States Housing Authority whose functions, duties and 
powers are vested in defendant Romney. 42 U.S.C. §1403, 


7/ See, ezg., City of Rxesno v. California, 372 U.S. 627 (1964); 
Dugan v. Rank, 372 U.S. 609, 621-22 (1963); Malone v. Baldwin, 369 
U.S. 643 (1962); Larson v. Domestic Foreign Commerce Corp., 337 
U.S. 682, 689-91 (1949); Osborn v. Bank of the United States, 22 
U.S. 738, 836-837 (1824); National Ass'n of Government Employees 
v. White, ___ U.S. App. D.C. __, 418 F.2d 1126 (1969); Manhattan- 
Bronx Postal Union v. Gronouski, 121 U.S. App. D.C. 321, 324 n.4, 
350 F.2d 451, 454 n.4 (1965), cert. denied 382 U.S. 978 (1966); 
[footnote 7/ con't). 
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"While the Government enjoys sovereign 
immunity from suit, its officers do not 
share in that immunity. They are answerable 
. . .for wrongs committed even in the course 
of their official work." Administrative 
Brocedure in Government Agencies, S. Doc. 
No. 8, 77th Cong., lst Sess., 80-82 (1941). 
The exceptions to this rule are cases in which a suit againgt 
an officer is regarded as one against 
/the United States and therefore subject to a defense of sovereign 
immunity. These exceptions typically consist of instances in 
which the plaintiff complains of "action of a federal officer 
affecting property claimed by. . .plaintiff"' and brings "a suit 
for specific relief against the officer.’ Malone v. Bowdoin, 369 
U.S. 643, 647 (1962). They stand for the proposition that the 
United States may not through its agents be compelled to sur- 
render property in its control or possession in favor of an ad- 
verse property or contractual interest asserted by a private 


party. Examples where the Supreme Court has applied this excep- 


tion to the general rule of efficers' suability include Larson v. 


{footnote 7/ (con't.)]. Doehla Greeting Cards v. Summerfield, 
97 U.S. App. D.C. 29; 227 F.2d 44 (1955); Fay v. Miller, 87 U.S. 
App. D.C. 168, 183 F.2d 986 (1950). . 


8/ The denial of specific relief in such cases may be in part 
attitbkitable to the fact, frequently stressed by the Supreme Court, 
that plaintiff has available alternative remedies, such as an 
action for money compensation. E.g., Malone v. Bowdoin, 369 U.S. 
643, 647 n.8 (1962); Dugan v. Rank, 372 U.S. 609 (1963). No 
such alternative relief is available to plaintiffs here. 


Sn 


Domestic & Foreign Corp., 337 U.S. 682 (1948) (action for specific 
performance of contract for delivery of coal in possession of 
federal officer); Malone v. Bowdoin, supra (action in ejectment 
against officers occupying Land on behalf of the United States); 
and Dugan v. Rank, 372 U.S. 609 (1963) (action to enjoin diversion 
of waters by federal officials in operation of federal reclamation 
project). 

These comparatively narrow exceptions to the general rule have 
no application whatsoever to this suit. Admittedly, title to the 


various housing projects in question is in the United States. 


Plaintiffs do not assert any ownership in these public housing 


projects, nor any other legal or equitable interest adverse to 
that of the Government. They do not seek to enforce common law 
rights so as to cause the relinquishment of control or possession 
of property by officers of the United States. They merely seek 

to require individual government officials to honor their legal 
duty to fix rents in accordance with the Constitution and ap- 
plicable statutes and regulations. 

9/ In Dugan v. Rank the Suxrreme Court found it necessary to hold 
alternatively that defendant officials were acting entirely with- 
in their power. 372 U.S. at 622-23. Not even every case involving 
title or possession of public land or property is subject to the 
defense of sovereign immunity. See Foster v. Seaton, 106 U.S. App. 
D.C. 253, 271 F.2d 836 (1959). The distinction appears to turn on 


whether plaintiff asserts rights conferred by statute or regulation, 
or only rights derived from the private law of property or contract. 


She 


Thesmere fact that this action relates in some degree to the 
management of property owned or leased by the Government is no 
basis for invoking the doctrine of sovereign immunity. For 
example, a suit protesting segregation in public housing projects 
or public schools would not be barred by sovereign immunity. 
Banks v. Housing Authority, 124 Cal. App. 2d 1, 260 P.2d 668 
(Ist Dept. 1953), cert. denied, 347 U.S. 974; Bolling v. Sharpe, 
347 U.S. 497 (1954). Nor would a suit seeking to enjoin regula- 
tions restricting the use of Federal property for demonstrations. 
A& Quaker Action Group v. Hickel, _ U.S. App. D.C. __3 421 F.2d 
1111 (1969). (The doctrine of sovereign immunity has been said 
to be "lifeless when offered as a defense barring examination of 


a plea that action threatened by an executive official transcends 


€onstitutional limitations." Smith v. Katzenbach, U.S. App. 


D.C. ___5 351 F,2d 810, 813 (1965).) Nor would a suit challenging 
the Secretary of Agriculture's administration of the Commodities 
Distribution Program. Peoples v. Dept. of Agriculture, U.S. 
App. D.C. j_, Ss F.2d __s (No. 22,574, Feb. 3, 1970). Nor 

a suit challenging the administration of the Taylor Grazing Act 
governing Federally-owned range lands. McNeil v. Seaton, 108 U.S. 
App. D.C. 296, 281 F.2d 931 (1960). Nor a suit challenging the 


closing of a national moose range to oil and gas leasing. Duesing v. 


Soe. 


Udall, 121 U.S. App. D.C. 370, 350 F.2d 748 (1965). Nor a suit 


seeking to block construction of public highways on Federally- 


owned or acquired land. D.C. Federation of Civic Assoc. Ve 


Airis, 129 U.S. App. D.C. 125, 391 F.2d 478 (1968). The concern 
of Larson and its progeny is that the Government shall not be 
involuntarily disturbed in its possession or its legal claim to 
property; that concern has no application here. 

Where the effect of a judgment, as in this case, would 
prevent only specific unlawful acts of individual Federal offi- 
cials, it neither affects the public administration, restrains 
the Government from acting nor expends itself upon the public 
treasury or public domain within the meaning of the cases relied 
upon by defendants. (Brief for appellees at 30-31). 

B. Injunction Will Lie To Restrain Federal Officials 


From Ultra Vires Actions, the Unconstitutional 
Exercise of Authority and Abuse ef Discretion. 


As recently restated in Peoples v. Dept. of Agriculture, 


U.S. App. D.C. __, F.2d Ss (No. 22, 574, Februrary 3, 1970), 


D.C. Code §11-521 (1967) gives the District Court for the District 
of Columbia: 


“general equity jurisdiction, and venue where 
either party is resident or found within the 
District of Columbia. This permits 
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actions for declaratory judgment as well as in- 
junction to be maintained against those whose 
office in the Federal Government establishes 
their official residence in the District. 

Stark v. Wickard, 321 U.S. 288 (1944); Nestor 
v. Hershey, No. 23314 (Dec. 16, 1969), slip 

op. at 29-31."' Slip op. at 5. 


The opinion went on to explain that The Mandamus and Venue 
Act of 1962, P.L. 87-748, 28 U.S.C. §1361, confirmed the District 
Court's jurisdiction: 

“While the statute is couched in terms of 
mandamus action, its liberalizing purpose. .. 
was intended to permit District Courts generally 
to issue appropriate corrective orders where 
Federal officials are not acting within the 
zone of their permissable discretion but are 
abusing their discretion or otherwise acting 
contrary to law." Slip. op. at 6. See Stark 
v. Wickard, 321 U.S. 288, 290 (1944). 

Defendants contend that the actions complained of by plaintiffs 
were all taken in the performance of d&scretionary functions and 
that injunction will not lie to interfere with administrative dis- 
cretion. (Brief for Appellees at 35-36). Yet nothing in HUD 
Circulars 3-22-68 or 12-17-68 gives discretion to defendants to 
adopt and approve mew rental policies without any tenant par- 
ticipation whatever. Nothing in the due process clause of the 
Fifth Amendment gives discretion to defendants to reduce plaintiffs' 


level of public assistance without a hearing, or do so dis- 


criminatorily, or based on the misrepresentations of subordinate 


a) 


officials without any findings of fact whatever. Nothing in the 
U.S. Housing Act gives defendants' discretion to refuse considera- 
tion of factors relevant to a tenant's rent-paying ability, to 
require a minimum rent unrelated to that rent}paying shdtity,-tos 
elect to raise rents beyond the tenant's financial reach rather 
than providing jincreased subsidy. Nothing in §3(k) of the 
District of Columbia Redevelopment Act gives defendants discre- 
tion to fix a rent of more than 20% of the maximum eligible in- 
come of a family occupying the unit. 


In short plaintiffs seek only redress from a pattern of ad- 


ministrative lawlessness not the substitution of this Court's 


judgment for that of "experts" in a difficult and technical area, 
that plaintiffs present questions of first impression in constru- 


ing the applicable statutes and regulations can, in no way, bar 
; 10/ 
a judicial determination of the legality of defendants actions. 


10/ Defendants' assertions to the contrary notwithstanding (Brief 
for Appellees at 31-32) jurisdiction is vested in the District 
Court by 28 U.S.C. §1331 as well as by D.C. Code §11-521. Both 
cases relied upon by defendants recognize that where the common, 
undivided interests of the class are asserted, aggregation of 
individual rent increases is allowable to obtain the jursidic- 
tional requirement of $10,000. Snyder v. Harris, 394 U.S. 332, 
335 (1969); Potrero Hill Community Action Committee v. Hous ing 
Authority, 410 F.2d 974, 977 (9th Cir. 1969). Here plaintiffs assert 
class rights to a due process hearing prior to the reduction in 
their level of public assistance and to participation under HUD 
Circulars 3-22-68 and 12-17-68. Defendants themselves represent 
[footnote 10/ con't.] 


III. There Is A Substantial Likelihood That 
Plaintiffs Will Prevail On The Merits 


11/ 
Defendants counter the clear applicability of HUD Circulars 


3-22-68 and 12-17-68 to the adoption of NCHA Order 69-18 with the 
contention that the subject matter of each was admission and oc- 
cupancy regulations and that a revised rent schedule is not an 
“occupancy regulation.” (Brief for Appellees at 21). Not only 

is this contrary to common sense, but Order 69-18 amended Exhibit 
1, Section V Rents of §4120 of the NCHA Manual entitled "Statement 
of Policies Governing Admission To and Continued Occupancy of Low- 
Rent Housing Properties Operated By The National Capital Housing 
Authority.’ Thus rent schedules are clearly occupancy regulations 
in defendants' own usage. 

Plaintiffs' contention (8rief for Appellants at 29) that the 
interest of public housing tenants in their level of public 
assistance, partially subsidized housing, under the existing rent 
schedule was a statutory entitlement within the duesprocéss pro- 


tection of property of the Fifth Amendment has been vindicated 


{footnote 10/ con't.] that the rent increase amounts to at least 
$11 per month for a class of 6,000 families. 


11/ Reference is made to Brief for Appellants at 22-35. 
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by the Supreme Court. In Goldberg v. Kelly, 38 


—— 2 


Law Week 4223 (March 24, 1970) the Court held that the due process 


clause required that a welfare recipient be afforded an evidentiary 
hearing before the termination of benefits. The Court described 
the benefits as a "statutory entitlement for persons qualified 
to receive them," 38 Law Week at 4225, and “more like. 'property' 
than a 'gratuity.'' Id.n.8. Subsequently two cases have ex- 
tended the Goldberg rationale to apply due process Scandares to 
evictions from public housing. In Re Williams, N.Y.L.J. at 18, 
Col. 5-7 (April 15, 1970) (Sup. Cr., Westchester County) ; Escalera 
v. New York City Housing Authority, __ F.2d ___» Pov. L. Rep. 
711,399, (No. 441-444, 2d Cir., April 29, 1970). And, the Goldberg 
rationale has been held to apply to the alteration . of a recipient's 
assistance as well as denial or termination. Barnett v. Lindsay, 
—__._ F. Supp. ___ Pov. L. Rep. 711,370 (D. Utah, No. C 328-69, 
April 2, 1970) (three-judge court). This holding was anticipated 
by a pre-Goldberg case, Goliday_ v. Robinson, 305 F. Supp. 1224 
(N.D. Ill. 1969) (three-judge court). 

If Order 69-18 is not the legal equivalent of anueusCSiCn ne 
notice, although plaintiffs would submit that it is constructively 
so, it nonetheless terminates plaintiffs’ tenancies under the old 


rent schedule. Since, under the statutory requirement of 42 U.S.C, 


§1401(1), a decision to terminate these tenancies in favor of a 
new rent-fixing by NCHA must take into consideration a multiplicity 
of facts relative to the rent-paying ability of the tenant and 

the solvency of the project, plaintiffs have likened the rent de= 
termination process to rate-making and argue that a due-process 
hearing on disputed issues of adjudicative fact is required. 


Morgan v. United States, 298 U.S. 468, 430 (1936); Ohio Bell 


Telephone v. Public Utilities Comm'n, 301 U.S. 292 (1937); Jordan v. 


American Eagle Fire Insurance Co., U.S. App. D.C., 169 F.2d 281, 
288 (1948). 


Defendants appear to suggest that plaintiffs have only to re- 
fuse to pay the increased rents to obtain a hearing on their 
legality in eviction proceedings in the Court of General Sessions. 
(Brief for Appellees at 18 n.5). Such a post-hoc judicial de- 
termination would not insure due process to tenants the in 
terrorem effect of eviction proceedings might discourage many 
tenants from contesting the increase, As recognized in Escalera: 


Nor is it persuasive. . .to argue that a tenant 
may challenge the additional rent charges by re- 
fusing to pay them and by defending in court 
against the [Housing Authority's] suit for non- 
payment of rent. The cost of defending in court 
and the hazards envisioned by a public housing 
tenant in refusing to pay rent would probably 
dissuade all but the boldest tenant from con- 
testing an'additional rent’ charge in this man- 
ner." _ F.2d at __, Pov. L. Rep. 911,399 at 
12,087. 


_ If tenants demanded a jury trial or sought to take an appeal, they 
might well be required to pay the increased rent into court 


pendente lite, Javins v. First National Realty Corp., _ U.S. 


App. D.C. se, F.2d (Nos. 22405-06-09, May 7, 1970) Slip 


Op. at 24 n.67), thus suffering the very irreparable injury sought 


to be prevented by this affirmative action. There is no assurance 
that NCHA would bring judicial proceedings to evict them but might 
employ self-help (without a 30 day notice, see Par. 5, NCHA dwell- 
ing lease), a common law right apparently surviving in the District. 
Snitman v. Goodman, 118 A.2 394 (D.C. Ct. App. 1955). Finally, 
assuming every tenant did refuse to pay rent and NCHA brought suit 
for nonpayment of rent in each case, there is no assurance that 

the tenants--poor people--could obtain counsel. As this Court has 
Stated in a similar context: 


This class action asserts the rights of people who 
have been overwhelmed by poverty, wretched medical 
care, unemployment, inadequate education, sub- 
standard housing, and a cluster of poverty--re- 
lated problems. If every poor person must bring a 
law suit each time her rights are infringed. .. 
by the insensitivity or by the ignorance of. .. 
officials, all will be effectively deprived of 
those rights. There are limits to the ability 

of the most able volunteer counsel to maintain 

the state of alert watchfulness--and the case- 
load--that would be necessary to protect against 
wrongs on such a scale." Mary Doe v. General 


Hospital of the District of Columbia, U.S. 


IO 


Apps DEG. == 4. — SBS) Now 2A ORM, Stay, 45: 
1976) (Slip Op. at 11-12). 

Defendants seit that the requirements of 42 U.S.C. §1402(1) 
for the fixing of rents do not confer personal rights on an individ- 
ual tenant to seek consideration of factors relevant to his rent- 
paying ability. (Brief for Appellees at 16). In the face of plain 
language, the legislative history and authoritative HUD Circulars 
discussed by plaintiffs defendants point to nothing beyond their 
con¢Clusory assertion. The standards for rent determinations do 
not speak of an entire class but of 'the tenant' in the singular. 
“Families of low income,’ concededly a class, is defined in §1402(2). 
The mandatory consideration of relevant factors is found in §1402(1), 
as a pre-requisite for Federal financial assistance to “low-rent 
housing” under the Act. 

Defendants then demonstrate consideration of relevant class 
factors by NCHA in setting rents by pointing to minimum occupancy 
standards, projects specifically for elderly and handicapped 
tenants, and unit assignments. None of these are relevant to 
rent-fixing for none of them are considered for or reflected in 


the graded rent schedule. 


12/ Reference is made to Brief for Appellants at 43-50. 
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13/ 
Defendants' discussion (3rief for Appellees at 27-28) of the 


applicability of §3(k) of the District of Columbia Redevelopment 
Act, D.C. Code §5-702(k) to all NCHA projects except those fall- 
ing within the exception of §5-717a(f) is casecieere in that 
it fails to mention or account for the clear reference to existing 
NCHA projects in D.C. Code §5-707(b) which requires preference | 
for families displaced by slum clearance under the Act in “housing 
owned or operated within the District of Columbia by Federal or 
District of Columbia governmental agencies until appropriate 
housing is available to such families.'' A comparison of this 
language with that of 5-702(k) strongly suggests that a reference 
to existing public housing projects was intended. Aeitndiicacea 

by the legislative history, the ‘comprehensive planning and re- 


planning" 


that Congress intended to ‘'proceed vigorously without 
delay" (§5-701) could not begin unless replacement housing was 
already available for poor displaced families at rents they could 


afford. The protection of $5-702k and 5-707(b) would be meaning- 


less if families were displaced to begin construction of projects 


to house them at a future date with rents they could afford and 


intended solely for the neediest. 


13/ Reference is made to Brief for Appellants at 51-53. 
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Defendants‘ construction of the Act is unsatisfactory in 


another respect. By arguing that §5-702(k) only applies through 


§5-716 (and to no existing NCHA projects by virtue of 5-717a(£)), 


defendants would delayfts effective date until at least Aug. 2, 1947 
after which, under 5-716, NCHA would only acquire land subject 

to it. Yet §5-702(k) expressly required a public hearing at the 
end of one year after its enactment (Aug. 2, 1947) to determine 
“whether administrative or interpretive difficulties or un- 
satisfactory progress in the provision of low-rent housing requires 
modification thereof." It is obvious that Congress could not have 
directed such a hearing to be held on a provision that had just 
gone into effect. Clearly, Congress intended §5~-702(k) to have 
immediate effect, ninety days after enactment, upon existing 

NCHA projects through $5-707(>) in order to make fruitful a hear- 
ing on it some nine months later. 

Plaintiffs will establish, through discovery, which NCHA 
projects are constructed on land acquired by NCHA from the Re- 
development Land Agency with funds acquired under Title I of the 
Housing Act of 1949. , Although these projects are technically 
exempt from §5-702(k) by virtue of §5-717a(£), strong Constitu- 
tional questions arise regarding the maintenance of discriminatory 


rent schedules for identically situated groups of public housing 


Svs} = 


tenants within this class ‘based om the accident of project as- 
signment,. Even in the present state of the evidence, plaintiffs 
would submit that the manifest violation of §5-702(k) by NCHA 
Order 69-18 creates a substantial likelihood of success on the 
merits. 

14/ 

Defendants assert (3rief for Appellees at 22-24) that the pro- 
vision of additional subsidy by HUD, in excess of debt service 
requirements, in preference to a substantial reduction in the 
level of subsidized housing, is a matter of administrative dis- 
cretion. While §1410(a) provides that the "Authority may make 


annual contributions. . ." the section makes clear that the: 


purpose of these contributions is to achieve and maintain low- 


rentalsand assure the low-rent character of the housing projects. 


§1410(a)(b). Plaintiffs submit that, having entered into annual 
contributions contracts with NCHA, it was an abuse of discretion 
for HUD officials to refuse categorically to increase those con- 
tributions when plainly required to preserve the existing--and 

HUD approved--low-rent structure. Such action completely frustrates 
the clear legislative direction for the subsidy formula. See 


House Rep. 1545, 75th Cong., lst Sess. at 3-4 (Brief for Appellants 


14/ Reference is made to Brief for Appellants at 54-69. 
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at 67). Sen. Rept. 933, 75th Cong., Ist Sess. at 10-11. 
Defendants further assert that Congress ratified the adminis- 
trative limitation of annual contributions to debt service in 


§1410. Amendment by implication is not favored, United States v. 


Borden Co., 308 U.S. 188, 192 (1939). Congressional failure to 


amend the statute with knowledge of HUD's administrative practice 
can hardly constitute ratification when the statute unambigously 
confers the authority HUD declined to exercise and when, prior to 
the fiscal crisis in public housing of the last three years, there 
was no occasion for HUD to do so. The legislative history of the 
special subsidies for categories of tenant families shows that 
Congress at no time indicated a legal barrier to subsidy in ex- 
cess of debt payments but only reported the administrative practice. 
See H. Rept. 1703 to accompany H.R. 12175, 8 &h Cong., 2d. Sess..at 20. 
H. Rept. 1535, 90th Congress, 2dSession at 31-32. Further the 
legislative history shows that Congress was concerned with making 
it possible for local housing authorities to admit families in 
these categories at a reduced rent, not the problem of an increas- 
ed rent for all tenant families in occupancy necessitated by 
fiscal crisis. See H. Rept. 447 to accompany H.R. 6028, 87th 

lst Sess. 
Congress At 71; Sen. Rept. 1255 to accompany S. 3049, 87th Cong. 


2d Sess, 
at 26-27. H. Rept. 1535, S$0th Congress/at 31-32, Sen. Rept. 392, 


91st Cong., ist Sess. at 16. 

The contention that Congress ratified the administrative 
restriction on annual contributions is conclusively rebutted by 
Congressional assurance that by adding ‘(although not limited to 
debt service requirements)" to §1410(b) it was clarifying--at 
HUD's insistence--HUD's existing authority to contract for pay- 
ments in excess of debt service requirements. Sen. Rept. 392, 
9list Cong., 1st Sess., at 15; H. Rept. 539, 91st Cong., 1st Sess., 
at 14, 
15/ 

Finally defendants dispute plaintiffs' conclusion that the 


Housing and Urban Development Act of 1969 provides legislative 


direction and funding which obviate any rent increase with several 


extraordinary assertions (Brief for Appellees at 28-29). Defen- 


dants assert that the provision for funds to cover “existing 
operating deficits’ is not approval that such deficits continue 
to accrue. Of course not: by providing in §212b of the Act in- 
creased annual contributions authorization, Congress intended 

an annual subsidy to improve ‘operating and maintenance services" 
and remove any future deficits by increasing the Federal contribu- 


tion. "Certainly," say defendants, ‘‘Congress has not automaticall 
MY J > & y 


i5/ Reference is made to Brief for Appellants at 74-79. 


endorsed a situation where rents have not increased in over seven 
years.'' Again, defendants choose to overlook monthly rent in- 
creases under the graded rent schedule as tenant income increases. 
Finally, defendants refer to "the existing judgment of NCHA and 
HUD that the rent schedule has been too low."' That judgment has 
always been in relation to NCHA's operating costs on the assumption-- 
legally incorrect--that operating deficits could not be subsidized. 
The 1969 Act makes clear that they can be, finds that the financial 
condition of urban housing authorities require that they be, and 
provides funding so that they will be. 
The Congressional intention that the 1969 Act prevent the up- 
16/ 
ward spiral of public housing rents caused by rising operating 
costs is clearly expressed in the Conference Report: 
The conferees do not intend that all tenants 
in pudlic housing should pay 25 percent of in- 
come for rent. Prior to the enactment of the 
Housing Act of 1959, giving local authorities 
autonony over this and other tenant relation- 
ships, Federal law set as a rate that rents 
in public housing should be no more than one- 
fifth of income. Regretably, upward pressures 
on local authority costs have forced cities 


to raise rents. H. Rept. 740, 91st Cong., 
Ist Sess., at 32. (emphasis supplied) 


16/ In 1959, by law all public housing tenants paid 20% of income 
for rent. Just nine years later HUD reports that 45.6% of families 
in elderly projects paid 26% or over of their income for rent and 
15.2% of non-elderly families did so. HUD, Familes in Low-Rent 
Projects, RHS 225.1 at 15 (1970). 
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Thus the insistence by defendant HUD and NCHA officials that 
the rent increase contained in NCHA Order 69-18 is necessary is 
not only wrong, a breach of their duty to provide decent, safe 
and sanitary housing within the financial reach of families in 
the lowest income group, it is unlawful, in frustration of the 
legislative objectives of the Housing and Urban Development Act 


of 1969. 


Conclusion 


For the foregoing reasons, and those advanced in their Brief, 
plaintiffs have shown a substantial likelihood that they will pre- 
vail on the merits by demonstrating the illegality of compelling 
them to pay rent under NCHA Order 69-18. As the District Court 


denied the motion for preliminary injunction solely on the ground 


that plaintiffs had not so shown, its determination should be 


reversed with instructions to enter an injunction prohibiting the 
exaction of any increased rent under a new rent schedule from any 
NCHA tenant pending a hearing and determination of this case on 


the merits. 
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Statutes (continued): 
Housing oe of July 15, 1949, 63 Stat. 413, 42 U.S.C. 


608, 63 Stat. 441 
609, 63 Stat. 441, D.C. Code sec. 5-717a---- 
Housing Act of 1959, 73 Stat. 654 
Housing Act of 1961, 75 Stat. 149 
Housing Act of 1964, 78 Stat. 769 
Housing Act of 1968, 82 Stat. 505 
oe and Urban Act of December 24, 1969, 83 Stat. 


28 U.S.C. sec. 1331 

28 U.S.C. sec. 1343(3) 

28 U.S.C. sec. 1343(4) 

42 U.S.C. sec. 1435 

42 U.S.C. 

Alley Dwelling Act, D.C. Code sec. 5-103 
D.C. Code secs. 5-103 through 5-116 
D.C. Code sec. 5-104 
D.C. Code sec. 5-105(a) 

D.C. Code 
D.C. Code sec. 5-114 

District of Columbia Redevelopment Act of 1945, D.C. 

Code sec. 
Section 


D.C. Code sec. 5-717a 
*D.C. Code sec. 5-717a(f) 
D.C. Code sec. 11-521 
D.C. Code sec. 45-902 


Miscellaneous: 

Conference Report on Housing and Urban Development Act 
of 1969, H. Rept. No. 91-740, 91st Cong., lst sess. 
(December 10, 1969 

31 Fed. Reg. 11624-11625 (September 1, 1966) 

32 Fed. Reg. 13089 (September 13, 1967) 

F050). No. 86, 86th Cong., lst sess. (February 27, 

H. Rept. No. 91-740, 91st Cong., 1st sess. (Decem- 
ber 10, 1969) 

HUD Circulars 3-22-68 and 12-17-68 

=o peace No. 41, 86th Cong., lst sess. (February 3, 


S. Rept. No. 91-392 on Housing and Urban Development Act 
of 1969 by the Committee on Banking and Currency, 91st 
Cong., lst sess. (September 5, 1969) 
S. Rept. No. 281, 87th Cong., 1st sess. (May 19, 1961), 
1961 U.S. Cong. News, Vol. 2 
¥Cases or authorities chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,809 
CARRIE McKINNEY, ET AL., Appellants 
Vv. 
WALTER E, WASHINGTON, ET AL., Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE FEDERAL APPELLEES 


OPINION BELOW 
The district court (Honorable George L. Hart, Jr.) 
did not write an opinion. 
JURISDICTION 
The order of the district court denying appellants" 
motion for a preliminary injunction was entered on December 24, 


1969 (R. 1). Notice of appeal was filed on the same day. The 


jurisdiction of this Court is based on 28 U.S.C. sec. 1292(a). 


ISSUES PRESENTED 
1. Whether the district court correctly denied appel- 
lants'’ motion for a preliminary injunction against the raising 
of rents for certain District of Columbia low-rent housing 
tenants on the ground that they had not shown a substantial 


likelihood of success on the merits. 


2. Whether the issue of establishing rents is jus- 
ticiable under the applicable statutes. 

3. Whether any constitutional provision, statute or 
regulation has been violated. 

4. Whether the court lacks jurisdiction because this 
is an unconsented suit against the United States. 

The pending case has been before two panels of this 
Court: Wright, McGowan and Robinson, J.J., on December 22, 
1969; and Bazelon, C.J., Leventhal and Robb, J.J., on Janu- 
ary 15, 1970, on appellants’ motion for summary reversal or, 
in the alternative, injunction pending appeal. 

STATEMENT 
This class action was instituted on October 20, 1969, 


by Carrie McKinney and Chester C. Thompson, as members of a 


group of a a in low-rent housing projects having graded 
: 


rent leases with the National Capital Housing Authority of 
the District of Columbia (NCHA), to enjoin a proposed rent in- 
crease. The suit is against officials of NCHA, the Department 
of Housing and Urban Development (HUD), and the District of 


Columbia government. 


1/ Graded rent leases are calculated on the basis of income, 
size of family, and other similar factors. 


The proposed rent increase was announced by NCHA in 
a letter, dated October 1, 1969, to all public housing tenants 
on a graded rent schedule in the District of Columbia. The 
letter notified all residents that NCHA was $910,000 in debt 
and, in order to qualify for a Department of Housing and Urban 
Development loan, NCHA had to solve its financial problems. 
The District of Columbia agreed to remit, commencing with Fiscal 
Year 1971, the annual Payment in Lieu of Taxes of approximately 
$500,000 which NCHA is obligated to pay under a cooperation 
agreement with the District of Columbia. This cooperation 
agreement was authorized by the United States Housing Act of 
1947, 42 U.S.C. sec. 1401 et seq., 1410(i), and the Alley Dwell- 
ing Act, D.C. Code sec. 5-103 et seq., 5-114, under which the 
National Capital Housing Authority was created and under which 
it derives its authority to carry out the purposes of the 
United States Housing Act of 1937. 

But the remission of Payments in Lieu of Taxes by 
the District of Columbia to NCHA, which was to begin with 
Fiscal Year 1971, did not by itself solve NCHA's financial 


problems. For this reason NCHA announced a rent increase, 


the only other source of immediate revenue to the Authority. 


This was the first rent increase since July 1962. 
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As mentioned before, the rent increase applied only 


to graded rents, which vary with family income and the size of 


the family. Graded rent leases are month-to-month contracts 
for a fixed, maximum amount subject to downward revision at 
the discretion of NCHA. The amount of rent actually paid each 
month is determined by the level of family income. 

The rent increases do not require a modification of 
those graded rent leases for those tenants for whom the fixed, 
maximum amount stated in the contract is not exceeded by the 
new monthly rents. 

In approximately 884 cases, the rent increases will 
raise the monthly rent above the maximum prescribed by the 
lease and in those cases the tenant has been given the option 
to accept a modification of the contract to allow for the in- 
creased rent. If the tenant refuses to accept a modification, 
he will be given 30 days’ notice to quit the premises, as re- 
quired by D.C. Code sec. 45-902. 

This letter announcing the rent increase did not 
reach all tenants 30 days prior to the effective date of the 
increase, which was November 1, 1969. On October 30, 1969, 
the district court (Chief Judge Curran) issued a temporary re- ; 
straining order enjoining NCHA from increasing graded rents 
until the tenants’ motion for a preliminary injunction could 


be heard. On November 3, 1969, following a hearing, the district 


court (Judge Hart) enjoined officials of NCHA from increasing 
the rents during the months of November and December 1969 (as 


to those tenants in occupancy on October 1st) until 30 days! 


notice was given to all tenants affected by the increase (R. 24, 


33). This notice procedure was complied with on or about Novem- 
ber 10, 1969, so that the new rents would become effective on 
January 1, 1970. 

On December 24, 1969, the district court (Judge Hart) 
heard arguments on the tenants’ motion for a further preliminary 
injunction beyond December 31, 1969. It was the tenants' posi- 
tion, in general, that the rent increase promulgated without 
hearings by NCHA and HUD was procedurally invalid, violated due 
process, contravened relevant provisions of the housing statutes 
and regulations thereunder, was discriminatory, and was demon- 
strably unnecessary. It was the defendants' position that the 
large and increasing deficit of NCHA, which had not increased 
graded rents since July 1, 1962, while operating costs had in- 
creased 108 percent, fully justified the rent increase. They 
contended that the tenants did not meet the requirements for a 
preliminary injunction, that the rent increase was in all respects 
lawful, and that the issue was not justiciable both: because of the 
broad discretion involved and because it was, in effect, an uncon- 
sented suit against the United States. At the conclusion of the 
arguments on that day, Judge Hart denied the tenants’ motion for 


a further preliminary injunction. 
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The tenants appealed on the same day and moved for 
summary reversal or, in the alternative, an injunction pending 
appeal. On December 29, 1969, this Court (Judges Wright, 
McCowan and Robinson) enjoined the rent increase, pending fur- 
ther order of the Court. On January 15, 1970, this Court 
(Chief Judge Bazelon and Judges Leventhal and Robb) heard arg- 
ment and on January 23, 1970, entered an order denying appel- 
lants' motion for summary reversal, vacating the December 29th 
stay order, and entering an order which, pending further order 
of the Court, enjoined the rent increase to the extent that any 
affected tenant would be required to pay more than 25 percent 
of his income for rent, as defined by NCHA or subsequent HUD 
regulations. 

ARGUMENT 
I 


APPELLANTS DO NOT MEET THE REQUIREMENTS 
FOR A PRELIMINARY INJUNCTION 


A preliminary injunction should be granted only when 
an applicant can establish a substantial likelihood of success 
on the merits, that without such relief he will suffer irreparable 
injury, and that an injunction would be consistent with the public 
interest. Virginia Petroleum Jobbers Association v. Federal Power 
Commission, 104 U.S.App.D.C. 106, 259 F.2d 921 (1958); Hamlin 
Testing Labs, Inc. v. Atomic Energy Commission, 337 F.2d 221 
(C.A. 6, 1964); Associated Securities Corp. v. Securities and 
Exchange Commission, 283 F.2d 773 (C.A. 10, 1960). 


We will show in the following points in this brief 
that appellants do not have a substantial likelihood of success 
on the merits because the issue raised is not justiciable, no 
constitutional or statutory provision has been violated, and 
this is an unconsented suit against the United States. "The 
court must, of course, have. jurisdiction as a prerequisite of 
the exercise of discretion.” Eighth Regional War Labor Board 
v. Humble Oil and Refining Co., 145 F.2d 462, 464 (C.A. 5, 1945), 
cert. den., 325 U.S. 883. The most fundamental and compelling 
reason for refusing to grant a preliminary injunction is the 
court's lack of jurisdiction to entertain the suit. Trans World 
Airlines v. C.A.B., 184 F.2d 66 (C.A. 2, 1950), cert. den., 340 
U.S. 941. 


Where, as here, injunctive relief would interfere with 


governmental operations, a greater burden is placed upon the 
applicants to establish irreparable injury than when only pri- 
vate interests are involved. Yakus v. United States, 321 U.S. 
414, 440 (1944); Virginim Railway Company v. United States, 272 
U.S. 658, 672-673 (1926); Petroleum Exploration Co. v. Public 
Service Comm'n, 304 U.S. 209, 222-223 (1938); Virginian Railway 
Company v. System Federation, 300 U.S. 515, 552 (1937). This 


point was strongly emphasized by the Supreme Court in Larson v. 


Domestic & Foreign Corp., 337 U.S. 682, 704 (1949): 
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For, it is one thing to provide a method by 
which a citizen may be compensated for a 
wrong done to him by the Government. It is 
a far different matter to permit a court to 
exercise its compulsive powers to restrain 
the Government from acting, or to compel it 
to act. There are the strongest reasons of 
public policy for the rule that such relief 
cannot be had against the sovereign. The 
Government, as representative of the commu- 
nity as a whole, cannot be stopped in its 
tracks by any plaintiff who presents a dis- 
puted question of property or contract right. 
As was early recognized, ‘The interference 
of the Courts with the performance of the 
ordinary duties of the executive departments 
of the government, would be productive of 
nothing but mischief... .” 


This is the first increase in graded rents since July 
1962. Since that time NCHA's operating expenses have increased 
108 percent. It has been operating with a severe and increas- 
ing deficit. After this rent increase the graded rents will 
still be low in comparison with rents for commercially available 
housing. Thus, public housing in the District of Columbia will 
continue easily to qualify as “low-rent housing" under the United 
States Housing Act. NCHA has an obligation to all of its tenants 


and to the community as a whole. The public interest would be 
served by preserving the financial solvency of NCHA. Failing to 
supply necessary and required services to its tenants and to its 
projects is clearly detrimental to the public interest. This 
injury is as irreparable as and of broader scope than that 
alleged by these particular tenants. 


SS 
2/ Affidavit of Edward Aronov, Secretary and Executive Director, 


NCHA, dated October 28, 1969. 


II 
IT IS PLAIN FROM THE TERMS OF THE 
UNITED STATES HOUSING ACT THAT THE 
ESTABLISHMENT OF RENTS IS NOT JUSTICLIABLE 
Appellants’ brief here, their complaint, their 
trial briefs, and discovery proceedings call upon the judiciary 


to review the administrative efficiency of NCHA and HUD and the 


propriety of the most minute of their decisions respecting the 


low-rent housing program, including policy determinations com- 


mitted to the discretion of these agencies. 

For instance, appellants would have the judiciary 
inquire into and determine the propriety of, or necessity for: 
all financial transactions between NCHA and HUD; all budgets 
prepared by NCHA and approved by HUD; the number of maintenance 
employees of NCHA and the kind of work they do; the type and 
cost of maintenance supplies and maintenance services acquired 
by contract, in total, by project, and per unit month; the kind 
of work done under the Modernization Program by NCHA and to 
check the same against the types of modernization work provided 
for in HUD Modernization Programs; and the annual yield derived 
from NCHA securities. In short, appellants ask the judiciary 
to take over not only the administrative duties of the low-rent 
housing program but also the auditing function which Congress, 
in Section 6(a) of the United States Housing Act of September 1, 
1937, as amended, 42 U.S.C. sec. 1406(a), expressly conferred upon 


its own legislative agent, the Comptroller General. 
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The operation of the low-rent housing program, at 
both the local level and the national level, is an extremely 
complex matter, requiring difficult balancing of interests under 
constantly changing circumstances. For this reason, Congress 
declared at the outset of the Housing Act (42 U.S.C. sec. 1401): 
"It is the policy of the United States to vest in the local pub- 


lic housing agencies the maximum amount of responsibility in the 
administration of the low-rent housing program, including responsi- 


bility for the establishment of rents and eligibility requirements 
(subject to the approval of the Authority), with due considera- 


tion to accomplishing the objectives of this chapter while effect- 


ing economies.” (Emphasis added.) That is a grant of "maximum" 


discretion with respect to all phases of the subject matter in- 
volved here. Added to that must be considered the principle 
announced by the Supreme Court in Udall v. Taliman, 380 U.S. 1, 16 
(1965): 


When faced with a problem of statutory 
construction, this Court shows great deference 
to the interpretation given the statute by the 
officers or agency charged with its adminis- 
tration. "To sustain the Commission's appli- 
cation of this statutory term, we need not 
find that its construction is the only reason- 
able one, or even that it is the result we 
would have reached had the question arisen in 
the first instance in judicial xoceedings." 
Unemployment Comm'n v. Aragon, 329 U.S. 143, 

~ See also, e.g., Gray v. Powell, 314 U.S. 
402; Universal Battery Co. v. United States 
281 U.S. 580, 50. Tearticularly is this re- 


. ? 
spect due when the administrative practice at 


stake ‘involves a contemporaneous construc- 

tion of a statute by the men charged with 

the responsibility of setting its machinery 

in motion, of making the parts work efficiently 

and smoothly while they are yet untried and 

new.'" Power Reactor Co. v. Electricians, 367 

U.S. 396, 408. When the construction of an 

administrative regulation rather than a statute 

is in issue, deference is even more clearly in 

order. 

Appellants' request for the judiciary to oversee NCHA 
and HUD in the respects urged violates the constitutional prin- 
ciple of Separation of Powers. It is not constitutionally the 
function of the courts to supervise the day-to-day activities of 
an executive agency and Department. The position and duties of 
NCHA and HUD with respect to setting and approving income limits 
and rents are matters of discretion committed to these agencies 
by Congress and are similar to the position and function of the 
Panama Canal Company in Panama Canal Co. v. Grace Lines, Inc., 
356 U.S. 309 (1958). There the Panama Canal Company, a federal 
agency, was authorized to increase tolls, prescribe allocations 
of costs between land and water transport, and, in general, 
operate the Panama Canal Zone. Grace Lines, which used the 
Canal, sought mandamus to compel the Company to act, and to 


revise the tolls in the manner which Grace Lines insisted was 


in accordance with the standards set forth in the Act. The Court 


refused mandamus, stating (pp. 318-319): 


But where the duty to act turns on matters 
of doubtful or highly debatable inference 
from large or loose statutory terms, the 
very construction of the statute is a dis- 
tinct and profound exercise of discretion. 
See Work v. Rives, 267 U.S. 175, 183; 
Wilbur v. Kadrie, 281 U.S. 206, 219; United 
States ex rel. Chicago Great Western R. Co. 
v. Interstate Commerce Commission, 294 U.S. 
50, 62-03. We then must infer that the 
decision to act or not to act is left to 
the expertise of the agency burdened with 
the responsibility for decision. 


We think this case is in that area. The 
petitioner, as agent of the President, is 
given questions of judgment requiring close 
analysis and nice choices. Petitioner is not 
only agent for the President but a creature 
of Congress. It is on close terms with its 
committees, reporting to the Congress, airing 
its problems before them, looking to Congress 
for guidance and direction. * * * That does 
not necessarily mean that the construction of 
the Act, pressed on us and on Congress by 
petitioner, is the correct one. It does, 
however, indicate that the question is so 
wide open and at large as to be left at this 
stage to agency discretion. The matter should 
be far less cloudy, much more clear for courts 
to intrude. 


In this suit, ‘NCHA is the delegate of the President, reporting 
directly to him, and through him to Congress. D.C. Code secs. 
5-104 and 5-107. With Congress, HUD “is on close terms with 
the committees, reporting to the Congress, airing its problems 
before them, looking to Congress for guidance and direction.” 
The terms of the statute involved in Panama Canal Co. are not 


‘more, but much less, “large and loose" than the terms of the 


United States Housing Act. The definition of "low-rent housing” 


is large, loose, and subjective. Thus, 42 U.S.C. sec. 1402(1) 


provides: 
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The term "low-rent housing" means decent, 
safe, and sanitary dwellings within the finan- 
cial reach of families of low income, and. 
developed and administered to promote service- 
ability, efficiency, economy, and stability, 
and embraces all necessary appurtenances 
thereto. The dwellings in low-rent housing 
shall be available solely for families of :low 
income. Except as otherwise provided in sec- 
tion 1421b of this title, income limits for 
occupancy and rents shall be fixed by the 
public housing agency and approved by the 
Authority after taking into consideration ' 

(A) the family size, composition, age, physi- 
cal handicaps, and other factors which might 
affect the rent-paying ability of the family, 
and (B) the economic factors which affect the 
financial stability and solvency of the project. 


As shown by the legislative history of the 1959 Housing Act 
and by the Act itself (73 Stat. 654, 679-680), Consress in that 
year gave up the task of attempting to formulate nationally the 
meaning of "families of low-income" and rent-paying ability." 
(C£. the 1937 Act, 50 Stat. 888.) It believed that even HUD 
was not close enough to the facts of each individual community 
in the Nation for this purpose, and elected to entrust the task 
of "close analysis and nice EE in income limits and rents 


to the local housing authorities. 


3/ S$. Rept. No. 41, 86th Cong., lst sess. (February 3, 1959), 
pp. 34, 36, 37; H. Rept. No. 86, 86th Cong., Ist sess. 
(February 27, 1959), pp. 29-30, 32, 34-35. 


4/ Subsequent to the present rent increase and after institution 
~ of this suit, Congress, by the Housing and Urban Development 
Act of December 24, 1969, 83 Stat. 379, has fixed a maximum limit 
on rents (payable by tenants) of 25 percent of income as defined 
by the Secretary of HUD. The amount by which the proportionate 
share of operating and maintenance expenses attributable to such 
a tenant's dwelling exceeds that percent of income is paid to the 
local housing authority from federal funds. That Act will be 
treated in Point III C of this brief, infra. 


Against that background of "maximum" discretion con- 
ferred by Congress, we submit that the manner of the exercise 
of that discretion in "the establishment of rents and eligibility 
requirements" (rent-paying ability) "while effecting economies” 


and maintaining "the financial stability and solvency of the 


project" is plainly not justiciable. "The fixing of rentals 


was a matter entrusted by law to the discretion of the defendant 
[housing] authority, not to the courts. * * * this, of course, 
required the exercise of a high order of business judgment and 


a wide discretion." 


Jarrett v. Norfolk Development and Housing 
Authority, 169 F.2d 409, 411 (C.A. 4, 1948), cert. den., 335 
U.S. 886; Brand v. Chicago Housing Authority, 120 F.2d 786, 788 
(C.A. 7, 1941); Ferry v. Udall, 336 F.2d 706 (C.A. 9, 1964), 
cert. den., 381 U.S. 904. 
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NO CONSTITUTIONAL PROVISION, 
STATUTE OR REGULATION HAS BEEN VIOLATED 


A. The rents were lawfully established. - If all local 
housing authorities and HUD were required to meet the extensive 
demands, advocated by appellants throughout this suit, for tenant 
participation and operational oversight and review, the low-rent 
housing program would either grind to a halt or have its costs 
immensely increased. The authorities relied upon by appellants 


to support their contentioris for administrative hearings and 


judicial review pertain to individual discrimination or wrong, 
not to a program or schedule applicable equally to all who are 


under it. 


Appellants point to no statute and no regulation 


which grants them a vested right to the status quo in rents 

in NCHA's projects, and we know of none. Brand v. Chicago 
Housing Authority, 120 F.2d 786, 788 (C.A. 7, 1941). Certainly, 
the leases under which the dwellings are let provide no such 
right. The tenants have agreed in the leases to a revision of 
the monthly rent, in the discretion of NCHA, up to the maximum 
amount prescribed by the lease. In instances where the rent in- 
crease would exceed that agreed amount, the lease is month-to- 
month, subject to modification on notice. D.C. Code sec. 45-902. 
Appellants can claim no property right of which they have been 
deprived. 

The claimed right to participation in formulation of 
the income limits and rents and their approval by HUD, and the 
claimed right to a separate adjudication of the rent schedule 
to each NCHA tenant, are without valid basis. Neither the 
United States Housing Act, 42 U.S.C. secs. 1401 et seq., nor 
the Alley Dwelling Act, D.C. Code secs. 5-103 through 5-116, 
expressly grants these rights and none can be implied from their 


‘terms. 
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It is true that the United States Housing Act sets 
forth specific factors which shall be taken into consideration 
in fixing income limits and rents--"(A) the family size, composi- 
tion, age, physical handicaps, and other factors which might 
affect the rent-paying ability of the family, and (B) the 
economic factors which affect the financial stability and 
solvency of the project." 42 U.S.C. sec. 1402(1). But these 
factors are not intended by Congress and have never been con- 
strued by the local housing authorities, by HUD, or by Congress 
to be personal rights conferred upon any specific tenant or 
family eligible for tenancy. The standards speak of an entire 
class, "families of low income,” and not in personam to specific 
tenants. 

In that sense, the local housing authorities (includ- 
ing NCHA) do consider those and other practical facts in setting 
rents and income limits. They have projects containing a cer- 
tain number of units with a certain number of bedrooms. They 
have projects specifically designed for the elderly and physically 
handicapped. They must look at the physical layout of the build- 
ings. A unit of a given size should be occupied by a family with 
a certain number of members of proper age and sex (e.g., a two- 
bedroom unit could not be rented to a father, mother and two 


children, a boy 15 and a girl of 12) or, in the words of the 


statute, "size, composition, age" are considered. A unit on 
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the third floor of a walk-up would not be available to a heart 
patient or, in the words of the statute, "physical handicaps." 
"Other factors affecting the rent-paying ability of the family” 
encompass a host of factors, e.g., the source andieceadiness of 
income, whether or not welfare department payments or allotments 
for shelter are large or small. The size of the family is taken 
into consideration by means of exemptions before arriving at 
income for purposes of setting rents. Many of these factors 
are built into the graded rent system. In short. .the statute 
and the local housing authorities deal with the réalities of 
the project operation, in providing low-rent howsine for families 
of low income, not with personal "rights" of specific tenants. 
There has been no unwarranted discrimination by NCHA 
in administering its program. Certainly it is not unfair to 
apply a different rent schedule to the most disadvantaged poor-- 
the aged and welfare recipients. Moreover, the rents for units 
occupied by the elderly were increased as recently as 1967 and, 
when the graded rent increase involved here was promulgated, 
the shelter allowance for welfare recipients was due to be in- 
creased. Woodlawn Terrace, which is on a flat rent schedule of 
which appellants also complain (Br. 72), is an experimental or 
demonstration project. Local housing authorities throughout the 
country conduct experiments in housing practices to provide infor- 


mation for the benefit of the program as a whole. . The demonstra- 


tion at Woodlawn is to test tenant reaction and to learn the 
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impact of the method (three levels--flat rent, maximum rent and 
hardship rent) on administration. It reduces the workload by 
requiring only an annual evaluation of income and family 
changes, rather than the monthly or more frequent evaluation 
under the graded rent system. Woodlawn is open to all eligible 
applicants, including appellants. Surely, there is nothing in- 
tended in the housing statutes or the Constitution which pro- 
hibits the process of seeking improvement by experimentation 
in this manner. See 42 U.S.C. sec. 1435, where Congress has 
authorized demonstration projects. There are sound and equitable 
reasons for treating these three groups of tenants differently. 
Walters v. St. Louis, 347 U.S. 231 (1954); Minnesota v. Probate 
Court, 309 U.S. 270 (1940). 

The many cases cited by appellants forbidding eviction 
or other action for an unconstitutional reason or as being di- 
rected against one individual are simply not apposite here. For 
example, the general raising of rents cannot reasonably be said 
to be unfair, arbitrary or capricious within the meaning of 


Rudder v. United States, 96 U.S.App.D.C. 329, 226 F.2d 51 (1955), 


and Thorpe y, Housing Authority of the City of Durham, 393 U.S. , 


268 (1969), which involved eviction actions, not a rent increase, 


5/ It is noteworthy that the Supreme Court indicated (p. 284) 

that the hearing at the eviction proceedings in court was 
the only hearing required to satisfy the requirements of due 
process. 
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and were directed against the personal beliefs or activities 
of the individual tenants. Similarly imapposite are cases for- 
bidding a cut-off of welfare payments or refusal of other bene- 


fits, without a hearing, for reasons applicable to the particular 


individual. E.g., Goldberg v. Kelly, 38 L.W. 4223 (No. 62, 


March 23, 1970), and cases cited on pp. 29-31 of appellants’ 
brief. Neither a general and equal rent increase nor a general 
and equal reduction in welfare payments requires due process as 
to an individual affected. Appellants' demand for three hearings-- 
(1) before NCHA prior to establishing a rent schedule, (2) before 
HUD prior to its approval and (3) before NCHA as to each tenant 
before applying the schedule to him--is plainly not required 

by the housing statutes, the Constitution or other law. As was 
said in Brand v. Chicago Housing Authority, 120 F.2d 786, 788 
(C.A. 7, 1941), where a reduction in rentals disqualified a 
tenant under an income-rent ratio standard of occupancy: 


Plaintiffs' position rests largely on the 
contention that by reason of their acceptance 
as tenants, they acquired a vested property 
right which could not be destroyed by what is 
claimed to have been the unreasonable and 
arbitrary act of the defendant in changing the 
qualifications necessary for them to continue 
as tenants. No authorities are cited which 
sustain this position, and we think it is 
without merit. Undoubtedly, the United States 
Housing Authority was empowered to fix rentals, 
and to change them as circumstances and experi- 
ence might justify. 


* * * * 


Neither do we think there is merit in 
the argument that plaintiffs were deprived of 
due process because no hearing was allowed 
them upon the matter of rental reduction. As 
already shown, the authority to fix rentals, 
as might be expected, was in the United States 
Housing Authority, the owner of the Projects. 
There is nothing in the Act which indicates, 
and reason and common sense preclude the idea, 
that the tenants were entitled to be heard 
upon a matter solely for determination by the 
owner of the property. 6/ 


Appellants' contention, that fixing a rent schedule 
is rulemaking to which the notice and hearing provisions of the 
Administrative Procedure Act, 5 U.S.C. sec. 553, apply, is without 


merit. That Act specifically exempts functions which involve 


"public property * * * grants, benefits." Appellants cannot 


reasonably insist that their low rental subsidies are equiva- 
lent to "welfare" payments and, at the same time, deny that 


they are "grants" or “benefits.” 


6/ Such cases as Hahn v. Gottlieb, Civ. No. 69-847-W (D. Mass. 
1969); Powelton Civic Homeowners Assoc. v. Department of H. 
and U. Dev., 254 F.Supp. 509 (E.D. Pa. 1968); and Scenic Hudson 
Preservation Conference v. F.P.C., 354 F.2d 608 (C.A. 2, 
relied on by appellants (Br. G2), do not support a contrary 
view. The district court in Hahn v. Gottlieb reversed itself 
by opinion entered on February 2, 1970. A copy of that opinion 
is attached as an appendix to this brief. The Powelton and 
Scenic Hudson cases did not involve management Of properties 
owned, but rather potential acquisition of properties for large 
new programs. The validity of the establishment of the projects 
under the statute was at issue, not their fiscal operation. 
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The reliance by appellants on HUD Circulars 3-22-68 
and 12-17-68 as requiring tenant participation in the changing 
of rent schedules is misplaced. As the context of each circular 
shows, although referring in one place to "rental and occupancy 


policies," 


the subject matter was "Admission and Occupancy Regu-~ 
lations" and the entire discussion in both circulars dealt exclu- 
sively with eligibility and retention standards, not with rents 


to be charged. At the very least, this is a reasonable con- 


struction of the directive. It is entitled to deference. Udall 


v. Tallman, 380 U.S. 1, 16-18 (1965). 

Surely appellants’ extensive suggestions as to how, in 
their view, the District of Columbia low-rent housing program 
might have been better managed financially is not a matter 
properly to be resolved by appellants or the courts. As pre- 
viously stated, it is a complex and difficult administrative 
matter and one particularly and traditionally adapted to the 
executive branch of the Government--to which Congress expressly 
entrusted it. For example, this Court should not have to resolve 
whether NCHA should have applied earlier for a waiver of payments 
in lieu of taxes to the District of Columbia Government. This, 
along with other such matters, required the weighing of many 
factors in the context of the particular times. It should be 
‘plain that the District of Columbia must consent to such a modi- 


fication of the existing agreements. The original agreements 
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were specifically authorized in D.C. Code sec. 5-114, the very 
statutory provision which authorizes NCHA to act as the local 
authority in carrying out the purposes of the United States 
Housing Act of 1937. Such a specific authorization strongly 


indicates congressional approval of cooperation agreements pro~ 


viding for Payments in Lieu of Taxes (PILOT), if such agreements 


are considered desirable by both the District of Columbia and 
NCHA. It should be plain that for the District of Columbia to 
forgive Fiscal Year 1969 payments would have required it to 
exceed its budgetary authority, and forgiveness of Fiscal Year 
1970 payments would not have been timely. 

Appellants also suggest that NCHA should have looked 
to HUD for additional revenue. Again, this is a matter left by 
Congress to NCHA and HUD, not to appellants or the courts. But, 
even so, HUD refused to grant NCHA a loan or to approve NCHA's 
Fiscal Year 1970 budget until NCHA showed a plan that would 
render it financially solvent (as required by 42 U.S.C. secs. 
1401, 1402(a) and 1410). Affidavit of Lawrence M. Cox, Assist- 
ant Secretary for Renewal and Housing Assistance, HUD, attached 
to Defendants' Memorandum in Opposition to Plaintiffs’ Motion 
for Preliminary Injunction. It had long been HUD's understand- 
ing of the Housing Act--communicated to and known by Congress~-~ 

‘that its contribution was limited to cover debt service and to 


repayable loans, not grants for operating subsidies. S. Rept. 
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No, 91-392 on Housing and Urban Development Act of 1969 by the 
Committee on Banking and Currency, 91st Cong., lst sess. (Septen- 
ber 5, 1969) pp. 16, 19; Conference Report on Housing and Urban 
Development Act of 1969, H. Rept. No. 91-740, 91st: Cong., 1st 
sess. (December 10, 1969) pp. 30-32; 42 U.S.C. sec. 1410. 


Congress has acted on this understanding by enlarging 


HUD's authority from time to time as to specific types of 
additional payments. Thus, for example, in the Housing Act of 
1961, 75 Stat. 149, it granted authority to make payments of 
$120 per year per dwelling unit for housing occupied by the 
elderly in addition to the normal debt service subsidy. S$. Rept. 
No. 281, 87th Cong., lst sess. (May 19, 1961), 1961 U.S. Cong. 
News, Vol. 2, pp. 1939-1940. Congress authorized an additional 
subsidy in the Housing Act of 1964, 78 Stat. 769, 794, for 
families displaced by urban renewal. And in the Housing Act of 
1968, 82 Stat. 505, Congress granted HUD specific authority to 
make annual contributions in addition to debt service require- 
ments for unusually large families and unusually poor families 
(42 U.S.C. sec. 1410(a)). It was not until the Housing and 
Urban Development Act of December 24, 1969, 83 Stat. 379 (after 
this suit was instituted), that Congress granted authority for 
contributions which are, in effect, operating subsidies in excess 


of debt service. The legislative history of that Act shows that: 


"Historically, the fixed annual contribution has been limited to 
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amounts required to cover debt service on the capital cost of 
the project, with the local authority covering other project 
1 


expenses out of rental income.' 


p. 16. 


S. Rept. No. 91-392, supra, 


Thus, whatever appellants may point to in the Housing 


Act, which might arguably support a position that HUD could have 


made contributions above debt service to the statutory maximum, 
is beside the point. HUD's construction has long been known to 
Congress, which has not changed the statute since 1937 except as 
to a few specific contributions, until the Housing and Urban 
Development Act of December 24, 1969. This circumstance amounts 
to ratification of HUD's construction by Congress. Ivanhoe 
Irrig. Dist. v. McCracken, 357 U.S. 293, 294 (1958); United 
States v. Gerlach Live Stock Co., 339 U.S. 725, 735-736 (1950). 
Appellants' many technical challenges to the validity 
of the rent increase lack merit. Contrary to their contention 
(Br. 36-42), the Deputy Assistant Regional Administrator for 
Housing Assistance, Region II, had authority to approve the 
rent increase. "The Deputy Assistant Regional Administrator 
for Housing Assistance, Region II (Philadelphia) , is hereby 
authorized to exercise all the powers and authorities redelegated 
to the Assistant Regional Administrator for Housing Assistance in 


section A above," which embraces approval of this rent increase. 
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32 Fed. Reg. 13089 (September 13, 1967); 31 Fed. Reg. 11624- 
11625 (September 1, 1966). The rent increase proposal (which 
had been fully documented at the time of a prior rejected in~- 
crease and at this time) was approved by the Deputy Assistant 
Regional Administrator on September:19, 1969. The approval was 
regarded valid at the Assistant Secretary eee! 

The alleged misrepresentations (Br. 70-71) in obtain- 
ing approval of the rent increase from Thomas Fletcher, the 
Authority by delegation of the Commissioner, are without sub- 
stance. First, it is said that HUD had not agreed to the 
$3,000,000 loan or required the rent increase to assure repay- 
ment of it. We cannot read the record in that way. It is 
plain that HUD rejected a loan to NCHA because of its poor 
financial condition and because the rent increase first pro- 
posed to HUD was not sufficient to cure that situation and 
assure repayment. It is plain that the new (present) rent 
schedule was prepared precisely to meet this deficiency with 


respect to the loan. It is further plain, in context, that 


HUD's approval of the new rent schedule meant eh expressed 


requirements for obtaining the loan had been met. It was then 


7/ Affidavit of Assistant Secretary Lawrence M. Cox, dated 
October 29, 1969. 


8/ As also required by HUD, NCHA had obtained approval of the 
~ District of Columbia to a remission in payments in lieu of 
taxes. 
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necessary for NCHA to effectuate the new rent schedule--which 
it did. But at that point, this suit was instituted which 
threatened and ultimately enjoined the full effect of the new 
schedule. Hence, the loan was not made. There was no mis- 
representation. 

Next, it is said that there was a misrepresentation 
in stating that the increase would average $11.16 per unit 
month, rather than $23.17 per unit month as computed by appel- 
lants. Again, there was no misrepresentation. "This average 
increase was computed by a sampling of 1,885 tenants, that is, 
all tenants (excluding welfare and flat rent tenants) dwelling 
in four management areas; by applying the revised rent scale to 
each tenant sampled; and by dividing the total increase by the 
number of tenant families sampled." Affidavit of Edward Aronov, 
Secretary and Executive Director, NCHA, dated October 28, 1969. 


That was a sampling of about 20 percent of the affected families. 


It was a reasonable method. Appellants’ different computation 


does not render it otherwise, nor prove its error. Certainly, 
it was not a misrepresentation. 

Finally, contrary to appellants’ contention (Br. 71), 
there was no arbitrary action in Thomas Fletcher's approval of 
the rent increase without formal findings "respecting the rent- 
paying ability of the tenant and the stability and solvency of 


the project." The insolvency of the project is amply documented 
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and a matter of public knowledge. As already explained, the 
statutory considerations of “family size, composition, age, 
physical handicaps and other factors which might affect the 
rent-paying ability of the family” are otherwise provided for 
and, additionally, are in large measure inherent'in the graded 


rent system. 


B. The rent limitation in Section 3(k) of the District 
of Columbia Redevelopment Act of 1945 (D.C. Code sec. 5-702(k)) 


is not applicable. - We follow appellants (Br. 51) Wi relying on 


the extensive briefing of this point already filed. In short, 
our position is as follows: 
The purpose of the District of Columbia Redevelopment 

Act of 1945, as set out in D.C. Code sec. 5-701, was to author- 
ize the D.C. Redevelopment Land Agency (RLA) to acquire property 
to improve substandard housing conditions. The remaining provi- 
sions of that Act prescribed the manner in which RLA was to de- 
velop the property so acquired and were not intended to regulate 
the development or management of property acquired by other 
agencies for other purposes. To further that purpose, for a 
short time all powers of NCHA to acquire property were trans- 
ferred by D.C. Code sec. 5-716 to RLA. Due to lack of funding, 
however, no land for public housing was acquired by RLA under - 
that provision. Thereafter, in the Housing Act of July 15, 1949, 
63 Stat. 413, 42 U.S.C. secs. 1450 et seq., Congress restored 
NCHA's power to acquire land. It provided (Section 608): 
9/ Memorandum in Support of Defendants' Motion to Dismiss 

Amended Complaint (filed in the district court on December 8, 
1969); Response to Motion to Extend Preliminary Injunction, to 


Vacate Order Extending Injunction, and for Immediate Hearing 
(filed in this Court on December 30, 1969). 
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Notwithstanding any other provisions of law, 

the National Capital Housing Authority is 

hereby authorized to acquire sites within 

the District of Columbia for low-rent public 

housing projects assisted under the provisions 

of the United States Housing Act of 1937, as 

amended, 
In Section 609 of that Act (D.C. Code sec. 5-717a), Congress 
adopted an alternative method of financing under Title I of the 
Housing Act of 1949 for redevelopment projects carried out by 
RLA. Subsection 5-717a(f£) expressly makes Section 5-702(k) 
inapplicable to any public housing undertaken by NCHA in urban 
renewal areas developed under Title I of the Housing Act of 1949. 

The only projects undertaken by NCHA on parcels of 
land acquired from RLA under the District of Columbia Redevelop- 
ment Act of 1945 have been projects financed under Title I of the 
Housing Act of 1949. All other projects have been undertaken 
solely under powers vested in NCHA by the Alley Dwelling Act, 
D.C. Code sec. 5-103 et seq., and Section 608 of the Housing Act 
of 1949, supra. Thus, D.C. Code sec. 5-702(k) is inapplicable 


to public housing administered by NCHA. 


C. Enactment of the Housing and Urban Development — 


Act of December 24, 1969, did not ipso facto make this rent in- 


crease unreasonable. - Contrary to appellants’ viewpoint (Br. 


74-79), the 1969 Act, 83 Stat. 379, is not an instant cure-all. 
As in the basic Housing Act which the 1969 Act amends, Congress 


remains seriously concerned with both aspects of the housing 
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program--low rents and also ae aoe stability. Thus, as 


shown by the Conference Report, the authority to fix the 
amount of annual contributions in excess of debt service re- 
quirements is conditioned by: "so long as the fixed contribu- 
tion does not exceed the statutory annual maximm.” The author- 
ity to make payments to cover "existing operating deficits” 
(emphasis supplied) "to the extent that the statutory annual 
maximum permits" is not an approval that such deficits continue 
to accrue, The appropriated funds have a Limit. Certainly, 
Congress has not automatically endorsed a situation where rents 
have not been increased in over seven years. 

Except for the provision for federal funds paying 
rentals in excess of 25 percent of a tenant's income after 
March 24, 1970, the Act leaves to the judgment of the Secre- 
tary of HUD the granting of the additional contributions per- 
mitted by the Act. This involves many considerations. Certainly, 
a legitimate consideration is whether to subsidize a local hous- 
ing authority whose rent schedule in the Secretary's judgment is 
set too low in relation to operating costs. Where, as here, it 
is the existing judgment of NCHA and HUD that the rent schedule 
has been too low, there is no prohibition in the Act against a 
rent increase. The Act has no retroactive application requiring 
the undoing of an approved rent increase. 


10/ H. Rept. No. 91-740, 91st Cong., lst sess. (December 10, 
1969) pp. 30-32. 


11/ This provision requires HUD to pay to the local housing 
authority "the amount by which the proportionate share of 
operating and maintenance expenses attributable to a publi¢ 
housing tenant's dwelling exceeds 25 percent of the tenant s 
income." That provision assumes a necessary payee above 25 
ercent of income, i.e., a "rent increase," if the prior payments 
Bid not meet operating and maintenance expenses. 
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IV 


THE COURT LACKS JURISDICTION OVER THE 
SUBJECT MATTER OF THIS ACTION 


A. Congress has not consented to suits seeking to 


control the management of federal properties. - The public 
housing projects administered by NCHA in the District of 


Columbia (with me supervision by HUD) are properties of the 


United States. The United States as sovereign is subject 

to suit only to the extent and in the manner set forth by 
Congress in a specific statute. United States v. Sherwood, 

312 U.S. 584 (1941); United States v. King, 395 U.S. 1 (1969). 
When, as here, the nominal defendants are officers of the 

United States,' the suit is deemed to be against the United States 
if the decree would operate against the sovereign. Hawaii v. 
Gordon, 373 U.S. 57, 58 (1963). As the Supreme Court said in 
Dugan v. Rank, 372 U.S. 609, 620 (1963), the decree would operate 
"against the sovereign if 'the judgment sought would expend itself 
on the public treasury or domain, or interfere with the public 


administration,’ Land v. Dollar, 330 U.S. 731, 738 (1947), or 


12/ NCHA is required by congressional statute (D.C. Code sec. 

5-105(a}} to cover into the Treasury of the United States 
monthly all receipts derived from sales, leases or any other 
sources. All properties are held and leased in the name of the 
United States. 
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if the effect of the judgment would be ‘to restrain the Government 
from acting or compel it to act." Larson v. Domestic & Foreign 
Corp. [337 U.S. 682, 704 (1948)] * * *." : 

There can be no doubt that the injunction (both 
temporary and permanent) sought in this suit would operate 
against the United States in the manner defined above. We have 
shown that the actions of the federal officials violated no 
constitutional or statutory provisions. Hence, this is an 
unconsented suit against the United States which may not be 
maintained. 

The statutes relied on by appellants as waivers of 
that immunity are not effective to do so. A waiver of sovereign 


immunity by the United States "cannot be implied but must be 


unequivocally expressed."" United States v. King, 395 U.S. 1 
(1969). 


D.C. Code sec. 11-521 is simply the codification for 
the grant of jurisdiction to the United States District Court 
for the District of Columbia. This statute clearly is not a 
consent to suit or waiver of sovereign immunity. See Land v. 
Dollar, 330 U.S. 731 (1947); Mine Safety Co. v. Forrestal, 326 
U.S. 371 (1945). 

The federal question statute, 28 U.S.C. sec. 1331, does 
not overcome the obstacle of sovereign immunity where, as here, 


the relief sought is beyond the traditional power of the courts. 
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Gully v. First National Bank, 299 U.S. 109 (1936). Moreover, 
under that provision the matter in controversy must exceed the 
value of $10,000. Under the disputed rent schedule no tenant 
pays in excess of $180 per month. Therefore, no tenant, singly, 
meets the minimum jurisdictional amount. The Ninth Circuit in 
Potrero Hill Community Action Committee v. Housing Authority, 

410 F.2d 974 (1969), relying on Snyder v- Harris, 394 U.S. 332 
(1969), has held that for the purposes of class actions brought by 
tenants of federally assisted low-rent housing projects, the rents 
cannot be cumulated to obtain the statutory minimum amount 

under 28 U.S.C. sec. 1331. 

The provisions of 28 U.S.C. sec. 1343(3) and 42 U.S.C. 
sec. 1983 pertain to civil rights and authorize the maintenance 
of an action where plaintiffs have been deprived under color of 
any state law of rights, privileges or jmmunities secured to 
them by the Constitution or any act of Congress, Appellants 
have shown no such rights, privileges or immunities denied to 


them by any actions taken by NCHA or HUD. Indeed, any rights 


that they may have derive from the leases executed by NCHA in 


the name of the United States. The officials of NCHA and the 
Secretary of HUD are federal officers. No jurisdiction is 
present under those enactments. Norton v- McShane, 332 F.2d 855 


(c.A. 1, 1964); Ellis v- Parker, 257 F.Supp- 207 (M.D. Pa. 1966); 
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Bivens v. 6 Unknown Agents of Fed. Bur. of Narcotics, 276 F.Supp. 
12 (E.D. N.Y. 1967). The provisions of 28 U.S.C. sec. 1343(4) 


pertain to "any act of Congress providing for the protection of 
civil rights, including the right to vote." The housing statutes 
involved here are not such acts. As to the United States 
Housing Act, the Supreme Court has held that it is an exercise 
of the spending power of Congress to promote the general welfare. 
City of Cleveland v. United States, 323 U.S. 329 (1945). 

The Declaratory Judgment Act, 28 U.S.C. secs. 2201 and 


2202, is not available unless there exists an independent basis 


for jurisdiction. United States v. King, 395 U.S. 1 (1969); 
Continental Bank and Trust Company v. Martin, 112 U.S.App.D.C. 
354, 303 F.2d 214 (1962); Cadillac Publishing Company v. 
Summerfield, 97 U.S.App.D.C. 14, 227 F.2d 29 (1955). The 
decisions are unanimous that the Declaratory Judgment Act is not 
a consent to suit or a waiver of sovereign immunity. Skelly Oil 
Co. v. Phillips, 339 U.S. 667, 671-672 (1950); Cotter Corporation 
v. Seaborg, 370 F.2d 686, 691-692 (C.A. 10, 1966); White v. 
Administrator of General Services Admin. of U.S., 343 F.2d 444, 
447 (C.A. 9, 1965); Anderson v. United States, 229 F.2d 675, 
677 (C.A. 5, 1956). 

The Administrative Procedure Act, 5 U.S.C. sec. 701(a)(2), 


specifically precludes from jurisdiction any agency action which 


BCA 


is committed by law to agency discretion. United States v. 
Walker, 409 F.2d 477 (C.A. 9, 1969); Alabama Power Co. v. 
Alabama Elect. Cooperative, Inc., 394 F.2d 672 (c.A. 5, 1968), 
cert. den., 393 U.S. 1000. We have shown that Congress has 
given NCHA the "maximum" discretion "in the establishment of 


rents and eligibility requirements." 


As to review jurisdiction 
under 5 U.S.C. sec. 702 as "parties aggrieved by agency action 
within the meaning of any relevant statute," we acknowledge 
recent holdings that right of review should not be cut off 
unless there is persuasive reason to believe that such was the 
purpose of Congress. But the "maximum" discretion here evinces 
the purpose that Congress intended the discretion to be 


exercised by the housing agencies, not by the courts. See also 


Pan American World Airways Inc.. v. C.A.B., 129 U.S.App.D.C. 159, 


392 F.2d 483 (1968); Kansas City Power & Light Company v. McKay, 
96 U.S.App.D.C. 273, 281-282, 225 F.2d 924, 932-933 (1955), 


cert. den., 350 U.S. 884; Pennsylvania Railroad Company v. Dillon, 
118 U.S-App.D.C. 257, 335 F.2d 292 (1964), cert. den., 379 U.S. 
945; Almour v. Pace, 90 U.S.App.D.C. 63, 193 F.2d 699 (1951). 
When constitutional rights are not involved (as they are not 
here, the statutes granting no personal or class rights or 
privileges to appellants), Congress can make an administrator 

the apogee of finality. Ferry v. Udall, 336 F.2d 706 (C.A. 9, 
1965), cert. den., 381 U.S. 904; Cafeteria & Restaurant Workers 
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Union v. McElroy, 367 U.S. 886 (1961); New York v. United 
States, 331 U.S. 284 (1947). 

B. Injunction does not lie to control the performance 
of discretionary functions. - Controversies of this nature 
routinely take the form of suits to enjoin action taken by 
federal officials allegedly outside the scope of their authority. 
But, we submit that appellants have failed to demonstrate any 
breach of a duty which was absolutely plain from reading the 
words of the statutes or applicable regulations and involved 
no discretion. In this area, the Supreme Court has declared 
that the standard for injunctive relief is the same as that for 

the correlative mandamus relief. Noble v. Union River Logging 
Railroad, 147 U.S. 165, 171-172 (1893). It is undeniable 


that only ministerial acts can be reached by mandamus. Boesche 


v. Udall, 373 U.S. 472, 486 (1963)--citing Noble; Udall v. 
Tallman, 380 U.S. 1, 4 (1965); Panama Canal Co. v. Grace Lines, 
Inc., 356 U.S. 309, 318 (1958); Prairie Band of Pottawatomie 
Tribe of Indians v. Udall, 355 F.2d 364 (C.A. 10, 1966), cert. 
den., 385 U.S. 831; United States v. Walker, 409 F.2d 477 

(C.A. 9, 1969). Budgetary matters and matters of the setting 
of rents are clearly discretionary matters and not ministerial 
duites. Jarrett v. Norfolk Redevelopment and Housing Authority, 
169 F.2d 409 (C.A. 4, 1948), cert. den., 335 U.S. 886. The 


courts "cannot invade the jurisdiction of other departments of 
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government in matters of policy, and for a court to substitute 
its judgment or discretion for that of a member of the executive 
branch of government would amount to such an invasion. * * * 
where the act to be performed involved the exercise of extensive 
judgment and investigation, calling for the consideration and 
decision of many matters, the act is discretionary rather than 
ministerial." Huntt v. Government of Virgin Islands, 382 F.2d 
38, 45-46 (C.A. 3, 1967). The choice of how to spend available 
funds involves the "kind of judgment which the administrative 


authorities are more competent to make then are the courts and 


with which the courts should not and do not interfere." McCarey 


v. McNamara, 390 F.2d 601, 602 (C.A. 3, 1968). 
CONCLUSION 
For the foregoing reasons, the order of the district 
court denying a preliminary injunction should be affirmed. 


Respectfully, 


SHIRO KASHIWA, 
Assistant Attorney General. 


S. BILLINGSLEY HILL, 
HERBERT PITILE, 
JONATHAN U. BURDICK, 


Attorneys, Department of Justice, 
Washington, D. C. 20530. 


MAY 1970 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 


JOSEPH GOTTLIEB AND 

BERTRAM DRUKER 

d/b/a Castle Square Associates Co. 
and JOHN W. FLYNN, Boston 
Regional Director, Federal Housing 
Administration 


OPINION 
February 2, 1970 


WYZANSKI, Chief Judge 


This case is before the Court on two motions to 
dismiss the complaint, one by defendants Gottlieb and Druker 
and the other by defendant Flynn. 

The complaint alleges that plaintiffs are 71 tenants 
of the development project known as Castle Square. Defendants 


Gottlieb and Druker (hereafter called "the landaords") are the 


owners of that project and are the tenants’ lessors. (Pappas who 


was originally named as defendant has been dismissed because 
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he is concededly no longer an owner or landlord.) Flynn is the 
Boston Regional Director of the Federal Housing Administration 
(FHA) . 

The relief sought includes (1) a temporary restraining 
order prohibiting FHA from approving the landlords’ application 
for a rental increase until plaintiffs have an opportunity to be 
heard, (2) a permanent injunction to the same effect, (3) a 
permanent injunction declaring. contrary to law the landlords’ pro- 
posed form of lease, and (4) a permanent injunction approving a 
more equitable form of lease. 

Although the complaint does not spell out the details, 
it is agreed that with respect to Castle Square defendant land- 
lords (and Pappas), Flynn, and State Street Bank and Trust Co. on 
July 16, 1965 entered into a "Regulatory Agreement for Limited 
Distribution Mortgagor Projects Under Section 221(d) (3) of the 


National Housing Act, as Amended," a copy of which is attached 


not to the present motions but to an earlier one filed by the 


landlords on September 11, 1969. 
To understand the Agreement the starting point is 
Section 221(d)(3) of the National Housing Act, as amended, 12 


U.S.C. Section 1715n(b). That section authorizes the Secretary 
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of Housing and Urban Development (and those to whom he delegates 
authority) to insure mortgages executed by morceesors of projects 
located in an urban renewal area, if the Secretary finds that 
such insurance will facilitate the occupancy of dwelling units 

in the project by families of low or moderate income or families 
displaced from an urban renewal area or displaced as a result of 
governmental action. The authority thus given by Section 221(d) 
(3) covers one of the types of mortgage credit designed to effec- 
tuate the general policies of the National Housing Act set forth 
in 42 U.S.C. Section 1441. Those policies include "the goal of 

a decent home and a suitable living environment for every American 
family" . . . and “governmental assistance to . . . provide ade- 
quate housing for urban . . . families with incomes so low that 


they are not being decently housed in new or existing housing." 


Mindful of the policy just stated, and his authority, 


under 12 U.S.C. Section 1715(b), to issue regulations, the Secretary 
promulgated regulations defining the obligations of mortgagors under 
the Section 221(d)(3) program. See 24 C.F.R. Section 221 et seq. 

Of these regulations the most pertinent seems to be Section 
221.530(a) providing: "No charge shall be made by the mortgagor 


for accommodations, facilities, or services offered by the project 
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except those approved in writing by the Commissioner." 


Pursuant to the regulations, the July 16, 1965 


Regulatory agreement (executed by defendant landlords, defendant 
Flynn, and the bank) covers not only the financial terms of the 
FHA's guarantee to the bank, but also some of the landlords' 
relations to the tenants. In particular Paragraph 4 provides: 


"(b) Owners shall make dwelling accommodations 
and services of the project available to occupants 
at charges not exceeding those established in 
accordance with a schedule approved in writing 

by the [Federal Housing] Commissioner" 

"(d) The Commissioner will at any time entertain 
a written request for a rent increase property 
supported by substantiating evidence and within a 
reasonable time shall: 


(1) Approve a rental schedule that is 
necessary to compensate for any net increase, 
occurring since the last approved rent schedule, 
in taxes (other than income taxes) and operating 
and maintenance expenses over which owners have 
no effective control, or 

(2) Deny the increase stating the reasons 
therefor." 


Against this background of the National Housing Act, 
the Secretary's regulations, and the regulatory agreement, de- 
fendant landlords developed Castle Square and rented premises 
therein to the different plaintiffs pursuant to leases at charges 


which seem to have been approved by the Commissioner or his 


delegate Flynn. 

About May 31, 1969 the landlords terminated existing 
leases in order to present new leases which would involve rental 
increases. Apparently about the same time, and pursuant to the 
quoted provisions of Paragraph 4 of the regulatory agreement 
defendant landlords applied to Flynn, as the delegate of the 
Secretary and the Commissioner, for authority to increase 
rental charges at Castle Square. 

July 1, 1969 plaintiffs as tenants requested FHA 


to grant them a hearing in connection with that application. 


Having been refused that request, plaintiffs filed 


the complaint herein. It sought (1) a temporary restraining 
order and a preliminary injunction prohibiting FHA or its 

agents from approving the landlords' application, (2) a 

temporary restraining order and a preliminary injunction pro- 
hibiting the landlords from presenting the forms of leases 

they had proposed and from evicting plaintiffs, (3) injunctions 
against the FHA approving any rental increase at Castle Square 
until plaintiffs were heard, (4) a declaration that the land- 
lords' proposed lease was invalid, and (5) a mandatory injunction 
requiring the landlords to enter into a form of lease prepared by 


plaintiffs. 
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The complaint claimed jurisdiction under 28 U.S.C. 
Sections 1331 and 1361. 
In September 1969 this Court erroneously (as will 


later appear) accepted plaintiffs’ contention that this Court 


had jurisdiction under 28 U.S.C. Section 1331, and on September 9, 


1969 issued a preliminary injunction ordering defendant Flynn not 
to approve the landlords' application until he gave a hearing 
to plaintiffs in connection with that application. 

By stipulation of all the parties, filed on October 8, 
1969, and approved by the Court on the same day, the preliminary 
injunction was vacated. It was agreed in the stipulation that 
the landlords would supply information to plaintiffs in connection 
with the application for rental increase. 

Thereafter the FHA conducted a hearing at which plaintiffs 
offered some evidence. Subsequently, on December 19, 1969 
defendant FHA granted the landlords a rental increase. 

Plaintiffs assett that the FHA gave them a hearing only in 
form; that is, the FHA did not investigate or allow plaintiffs 
to investigate the construction and maintenance costs of the 
project; that the evidence was heard by a person who was not 


impartial; and that the presentation of plaintiffs was treated 
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as a mere formality which was never really considered by the 
FHA. Plaintiffs also claim that the FHA failed to set forth 
findings of fact or to state the reasons for its decision. 
Plaintiffs now seek to have this Court set aside the 
action of the FHA in approving as of December 19, 1969 a rental 
increase, and to have defendant landlords restrained from acting 
on the basis of the FHA's approval. 
Plaintiffs allege that this Court has jurisdiction 
under both 28 U.S.C. Section 1331 anda 28 U.S.C. Section 1361. 
The claim of jurisdiction under Section 1331 must fail because there 
is not a sufficient amount in controversy. No single plaintiff 
has a claim that meets the statutory minimum of $10,900. Anu tne 
claims or oitterent plaintiffs cannot be aggregated. Snyder v. 
Harris, 394 U.S. 332. There is however, jurisdiction under Section 
1361 against aerenaant Flynn if he owes a duty to plaintiffs. 
Thus the question is whether Flynn is under a duty to give plaintiffs 


a hearing, and if so what kind of hearing; and to render a reasoned 


decision supported by specific findings. 

This Court is now persuaded that it erred in September 
1969 when it concluded that before the FHA acted in connection 
with the landlords' application for a rental increase the FHA 


was under a legal duty to grant plaintiffs a hearing. 
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No statute provides that when the FHA fixes maximum 


rents chargeable by a landlord whose mortgage has been insured 


under the National Housing Act, the FHA must hold hearings, or 


must hear the landlord's tenants, or specifically provides for 
judicial review of the procedure followed by the FHA or of the 
substantive decision the FHA reaches. 

On the contrary, 12 U.S.C. Section 1715 1(d) (3) allows 
the Secretary of HUD the widest latitude in establishing procedures 
which in his opinion will effectuate the purposes of the low cost 
housing program. In that section Congress provided that for a 
mortgagor-landlord, such as defendants Gottlieb and Druker, to 
be "eligible for insurance", the mortgagor must be "regulated ... 
by the Secretary [of HUD] under a regulatory agreement or otherwise, 
as to rents, charges, and methods of operation, in such form and 
in such manner as in the opinion of the Secretary will effectuate 
the purposes of this section." In plainer English, that section 
means that Congress told the Secretary that he had authority to 
regulate the rents charged by the mortgagor-landlord, and that the 
Secretary should determine what procedure for fixing rents would 


in his opinion effectuate the statutory purposes. 
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From the regulatory agreement in evidence in this case, 
it appears that the Secretary adopted the following procedures. 
The procedure for fixing the maximum rents at the beginning of 
tenant occupancy was for the landlord to submit a schedule of 
rents, and for the Federal Housing Commissioner, without a hearing 
or any required participation by prospective tenants, either to 
approve or disapprove it. When the landlord sought to increase 
the rents, the Secretary established a procedure under which the 
Commissioner entertained the landlord's written request for a 
rent increase properly supported by substantiating evidence, and 
the Commissioner, without being required to hold a hearing or to 


give the tenants any participation, either approved the request, 


or denied the request stating the reasons therefor. 


The manner of proceeding chosen by the Secretary does 
not go beyond his statutory authority. 12 U.S.C. Section 17151 
(d) (3) allows the Secretary choice as to what manner in his 
opinion will effectuate the purposes of the National Housing Act. 
And his choice is final unless it denies the constitutional rights 
of a person who has standing to object. See Choy v. Farragut 
Gardens, 131 F. Supp. 609, 613 (S.D.N.Y.). 

Thus the critical question is whether plaintiffs have a 
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Constitutional right to be heard by the FHA before it acts 
upon the landlord's application. 

Plaintiffs contend that because their economic interests 
will be adversely affected by the FHA's approval of the appli- 
cation they have such a right. 

It is settled that, absent a statutory right, consumers 
have no standing in court to attack a governmental price-fixing 
order directed at their supplier. City of Atlanta v. Ickes, 308 
U.S. 517. From that proposition it would be logical to infer 
that, absent statutory authority, tenants would have no Consti- 
tutional right to be heard when an executive agency, exercising 
coercive powers, considers a landlord's application for higher 
maximum rentals. 

However, it is not necessary to rely on the proposition 
just stated, because here the FHA is not exercising coercive 
powers characteristic of a sovereign. It is proceeding pursuant 


to a contract authorized by Congress under its power to spend for 


the general welfare. Plaintiff tenants are not parties to that ; 


contract. Even if they be regarded as third party beneficiaries, 
none of their rights under that agreement have been violated, 


for the agreement contemplates that the FHA can permit landlords 


to charge higher maximum rents as & result of a summary procedure 
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in which the tenants do not participate. Moreover, plaintiffs 
voluntarily became tenants in a project where they knew that 
their landlords were free to increase the rental charges if 

the FHA, following summary procedure to which the tenants were 
not parties, so decided. In short, plaintiffs had no standing 
before the FHA and have no standing in court to challenge the 
procedure followed by the FHA or the Secretary in setting the 
terms of or applying the provisions of the contract between the 
FHA and the landlords. See Perkins v. Lukens Steel Co., 310 U.S. 


113, 127-129. 


Motions to dismiss comp laint granted. 


[s{/__Charles E. Wyzanski, Jr. 


Chief Judge 
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